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INFORMATION TECHNOLOGY
AND THE SHIFT BEYOND GERMAN PROCEDURE

IN UNITED STATES COURTS

Abstract

Beginning in 1985, Professor John H. Langbein began advocating a change 
in United States civil procedure to become more like his view of German 
civil procedure.  Even though Professor Langbein’s call for United States 
courts to consider moving toward a German system has received little 
attention, information technology has caused the unplanned and 
unmonitored movement of judicial fact finding in the United States beyond 
the German system. Information technology has made the temptation for 
United States judges to do independent, extrinsic research an easy reality.
This unplanned shift in the focus of the United States courts and in the 
underlying judicial theory from an adversarial process without reflection is 
dangerous.  United States constitutional and statutory law as well as the 
German Zivilprozeßordnung require the court to give parties notice and an 
opportunity to contest facts the court finds and wishes to use.  If information 
technology and the Web are to take United States courts further, the move 
should only be accomplished intentionally after significant dialog.  

I. Introduction

Traditionally, United States courts1 have been considered common 

law adversarial courts where the role of the judiciary is as a referee among 

adversaries.  These adversaries bear sole responsibility for managing their 

cases.2  They collect evidence and present it to the fact finder, whether court 

                                                
1 While some writers call courts in the United States "American Courts," the term "United States Courts" is 
used in this article since the courts of Canada, Mexico, Peru, Panama, etc., are all "American Courts."
2 See generally, Geoffrey C. Hazard, "From Whom No Secrets are Hid," 76 Tex L. Rev. 1665, 1674 (1998).
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or jury, using strict rules of evidence3 designed to ensure its reliability,4 limit 

confusion of the fact finder,5 and limit the opportunities for the fact finder to 

make a decision based upon the wrong reasons.6  For instance, even in civil 

cases in United States courts, evidence of prior acts similar to the alleged 

wrongful conduct is typically not admissible because the courts believe 

jurors might tend to find liability for a wrong reason.7 United States courts in 

both civil and criminal cases8 prohibit the use of prior wrongful conduct or 

evidence that the person is simply bad to support an adverse jury verdict.9

Several years ago, Professor John H. Langbein published an article 

suggesting that United States courts make a consious shift toward the 

German model.10  Two areas of his focus were the use of experts11 and fact 

gathering.12  He compared the German model and the United States model 

and argued for a shift in United States courts based on the “German 

                                                
3 See, e.g., Federal Rules of Evidence after which many individual states’ rules have been modelled..
4 See generally, Roger C. Park, David P. Leonard, Steven H. Goldberg, Evidence Law 2nd ed. at 257-8 
(West 2004).
5 Id. at 134-7.
6 Id. at 141-4.
7 Id.
8 The Federal Rules of Evidence as well as the rules in most states apply to both civil and criminal cases.  A 
few of the rules have different applications for civil and criminal trials, cf. Fed. R. Ev. 412(a) (applicable to 
both criminal and civil trials) with Fed R. Ev. 412(b) (applicable only to criminal cases).  However most of 
the rules apply with equal force to all litigation, criminal and civil, see, e.g. Fed. R. Ev. 801 – 807, the 
Hearsay Rules that apply to all cases.
9 Park, Leonard & Goldberg at 143, and see, e.g. Fed. R. Ev. 412.
10 John H. Langbein, "The German Advantage in Civil Procedure, 52 U. Chi. L. Rev. 823 (1985) 
(hereinafter "Langbein 1985").
11 Id. at 835 – 841.
12 Id. at 841 – 848.
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advantage.”13  Professor Langbein stirred little serious discussion.14  No one 

studied or proposed any type of conscious shift.

German courts,15 as civil law courts, typically have been categorized 

as more inquisitorial because the "system gives the judge the responsibility 

to undertake a certain amount of positive activity during the proceedings in 

the interest of insuring a fair and just outcome."16  German courts have 

virtually no constraints by rules of evidence.17  Unlike courts in the United 

States, civil litigation in Germany does not involve the option of juries,18

consequently the need to prevent jurors from making decisions for the wrong 

reasons does not arise.19

In the United States, the courts may appoint expert witnesses,20

however, prior to the proliferation of electronic information, did so rarely.21  

                                                
13 Id.  at  823 – 826.
14 Immediately following Professor Langbein’s article, three authors discussed the shortcomings in that 
article.  R.J. Allen , S. Koeck, K. Riecherberg, & D.T. Rosen, The German Advantage in Civil Procedure:  
A Plea for More Details and Fewer Generalities in Comparative Scholarship.  82 N.W. U. L. Rev. 705 
(1988).  However, after this initial discussion, Professor Langbein’s thought received little or no comment.
15 Just as all common law courts are not identical, see, e.g. Hazard supra n. 2 at 1674, so all civil law courts 
are not the same.  While German courts, for instance, have been characterized, like other civil law courts, 
as inquisitorial, it is still remarkably adversarial.  Peter L. Murray and Rolf Stürner, German Civil Justice at 
11 (Carolina Academic Press 2004) (hereinafter "Murray & Stürner").  Consequently, because German 
courts harbor a blend of the traditional judicial directed litigation with the parties and their counsel bearing 
great responsibility to shape the litigation, it provides a particularly appropriate system for comparison with 
United States courts.
16 Murray & Stürner at 155.
17 Michael Bohlander, "The German Advantage Revisited:  An Inside View of German Procedure in the 
Nineties," 13 Tulane European and Civil L. Forum 25, 39 (1998).  And see Zivilprozeßordnung 2006, 
http://bundesrecht.juris.de/zpo/index.html, § 286 (last visited 11 April 2006) (hereinafter "ZPO").
18 Langbein 1985 at 829 and see Hazard, supra n. 2, at 1674.
19 This differs from one of  the rationales behind the United States Federal Rules of Evidence to prevent 
confusion of lay jurors.  See, e.g. Park, Leonard & Goldberg at 134-7.
20 Fed. R. Evid. 706(a).
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German courts appoint experts but not as witnesses,22 rather as advisers.23  

After the increase of awareness of electronic information and its value in 

civil litigation in the United States, those courts there have appointed experts 

more frequently to advise them on methods of collecting and using 

electronic information.24  The proliferation of electronic information has 

nudged the two systems closer together in the use of experts.

Information technology has led to a shift in the United States courts 

toward a more German model in other areas as well, including fact finding.  

However, the shift has not been planned nor monitored properly.  

Information technology and the availability of the Internet and its most 

frequent source of information, the World Wide Web ("the Web") has 

tempted United States courts to change where academics like Professor 

Langbein have not succeeded.  Through a comparison of the German system 

as it exists and the United States system25 as it is developing, a better sense 

of the impact of information technology in United States courts appears.

                                                                                                                                                
21 See generally John M. Zink, The Unused Power of a Federal Judge to Call His Own Expert Witnesses, 
29 S. Cal. L. Rev. 195 (1955-1956).
22 ZPO §§ 404-406.
23 Bohlander supra n. 17at 42.
24 Joe S. Cecil and Thomas E. Willging, Court Appointed Experts in Reference Manual on Scientific 
Evidence, 535-6 (1st Ed. FJC, Wash. D.C.)(1994) and see, e.g. Simon Properties Group, L.P. v. mySimon, 
194 F.R.D. 639, 641-2 (S.D. Ind. 2000).
25 Unlike the German court system governed by uniform national rules, see Murray & Stürner, at 37-39, 
each jurisdiction within the United States has its own set of rules and interpretations.  Federal courts in the 
United States even have their own local rules, see Fed. R. Civ. P. 83.  Consequently, the term "United 
States courts" while convenient as a generalization does not imply that all courts in the United States have a 
uniform method of acting.  This will become evident in the discussion of courts' views to Web information, 
infra at § VII.  Furthermore, while the United States Supreme Court can mandate compliance with its 
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This article addresses the United States courts' unconscious, 

unplanned and largely unmonitored shift from an adversarial to a more 

inquisitorial system arising from the availability of information technology.  

The article begins with a brief analysis of the two court systems, United 

States and German, and helps the reader to understand that pure adversarial 

and pure inquisitorial systems no longer exist.  Then the article reviews 

some of the suggestions from Professor Langbein's article26 to show where 

Professor Langbein thought the two systems should converge.  The article 

then discusses:  the collection of evidence, known as civil discovery in the 

United States system; rules of evidence; what evidence the court relies on; 

and, how that evidence gets to the fact finder.  After considering how the 

systems have or have not changed based upon information technology, the 

article then considers the use of experts in Germany and the United States, 

the role of the judiciary in fact finding and suggesting alternate theories and 

finally the web-based fact research and policy issues.  

                                                                                                                                                
holdings for procedural matters in federal courts and for matters affecting federal constitutional issues, it
cannot mandate compliance in state courts for any issues other than those affecting constitutional matters or 
matters over which the United States Congress has given it authority through congressional action in 
conformity with the United States Constitution.  Therefore, if the impact of information technology does 
not rise to a constitutional or federal statutory level, there may well be numerous approaches to the topics 
concerned in this article.  The problem the article addresses is exacerbated by the prevalence of these 
independent systems.  The trends identified are particularly troubling in such a set of systems.  Only 
through awareness of the problems and limitations can the different United States courts address the issues.
26 Langbein (1985).
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Finally, the article considers factual research being done by United 

States courts through the Web, including both policy and technological 

considerations, and whether a remedy is necessary.  The article attempts to 

raise awareness in United States courts concerning the shifts occasioned by 

information technology because given the various United States courts' 

systems, no single mandated change is likely to address the unconscious, 

unplanned, and largely unmonitored shift currently caused by information 

technology in United States courts.
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II. Adversarial or Inquisitorial No More

Until very recently, most observers differentiated between the civil 

law systems of Europe and those nations that derived their law from 

European systems and common law systems, such as those in the United 

States and Great Britain, by categorizing the continental civil procedure as 

inquisitorial and the common law system as adversarial.  Such distinctions 

may have made sense at one time.  With the revisions in German civil 

procedure and the codification of much of the law in the United States, such 

a distinction has lost its value.  Traditionally, observers such as Professor 

John Langbein have claimed that in the German system, the judge formerly 

controlled the proceedings and the parties had a lesser role.27  Some judges 

maintained that they gather the information and even determine what 

theories of the case are being used.28  Professor Langbein begins the trend of 

viewing German courts as partially adversarial by describing a greater role 

for counsel and parties.  In his view, "German civil procedure strikes an 

adroit balance between nonadversarial and adversarial values."29

As the system in the German courts has developed since 1985, it is not 

strictly an inquisitorial system but rather a system in which the judge, an 

                                                
27 Langbein (1985) at 826-829.
28 Id. at 827.
29 Id. at 840.
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unbiased person, assisted by an expert,30 another unbiased person, attempts 

to take the evidence and facts attached to the pleadings by the parties,31

collect information from those non-parties nominated as evidence 

providers,32 supervise the provision of evidence,33 accept or reject individual 

pieces of evidence,34 and make certain that it fits within a legal theory –

either one proposed by one of the parties to the litigation or one the judge 

thinks is more appropriate.35  The evidence available in a German civil 

proceeding is much broader than the evidence allowed in a United States 

civil proceeding.36  Furthermore, the German civil procedure code, the 

Zivilprozeßordnung37 (hereafter “ZPO”) has made several specific 

provisions for the case of electronic information and data compilations, 

while the United States Federal Rules of Civil Procedure and Federal Rules 

of Evidence have made only a few oblique mentions of data compilations 

and electronic information.38  The goal of the German system is to eliminate 

                                                
30 Langbein (1985) supra n. at 835.
31 ZPO §§ 130-131.
32 ZPO §§ 373-375.
33 ZPO § 397.
34 ZPO § 286 (1).
35 ZPO § 139.
36 ZPO § 286.
37 Zivilprozeßordnung 2006, http://bundesrecht.juris.de/zpo/index.html (last visited 11 April 2006).
38 See, e.g. ZPO §§ 130a, 130b, 298a, 299a, 371a, 416a. The Federal Rules of Civil Procedure at the current 
time make oblique references to "other data compilations" Fed. R. Civ. P. 34 (a)(1) and are generally 
interpreted to include electronic information.  The Federal Rules of Civil Procedure are scheduled to be 
amended in December 2006 to make specific provisions for some procedures with respect to electronic 
information.  In particular, Rules 26, 34 and 37 will be amended to make electronic information, its 
collection and use in civil litigation more uniform throughout the federal courts.  See generally, Kenneth J. 
Withers, Electronically Stored Information:  The December 2006 Amendments to the Fed. R. Civ. P. 
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“self help”39 and replace it with the state’s protection of individual and 

subjective rights.40

In contrast with the German system, the common law adversarial 

system of civil justice as modified in the United States courts41 is designed 

to avoid violent confrontation between people and substitute the individuals’ 

peaceful, yet adversarial, resolution of complex matters in a systematic way 

with the state’s representative, the judge, playing a generally passive role.42  

The policy is that the adversaries will find the evidence best suited for their 

clients' cases, will identify the proper legal theories that fit those facts, and, 

through the telling of the stories then testing the evidence in the crucible of 

cross examination, and presentation of other evidence, a jury will determine 

the "truth" and reach a decision that "does justice."43  But the system in the 

United States is no longer strictly adversarial.44

                                                                                                                                                
forthcoming in Nw. J. Tech. & Intell. Prop.  On May 15, 2006, the Advisory Committee on Evidence Rules 
reported to the Standing Committee on Rules of Practice and Procedure of the Judicial Conference a 
proposed new Federal Rule of Evidence 502 justified in large part by the electronic discovery scare.  That 
new proposed rule can be viewed at http://www.uscourts.gov/rules/Reports/EV05-2006.pdf.
39 Murray & Stürner at 152.
40 Id. 
41 As Hazard explains in some ways the differences between the United States common law system and 
other common systems, are as significant as the differences between the United States common law system 
and civil law systems.  Hazard supra n. 2, at 1674.  Those differences between the United States common 
law system and others include the right to a jury trial, the latitude afforded the advocates in presentation of 
the case, the payment of attorneys' fees by each party rather than by the losing party, the breadth of 
discovery of information from the opponent and the method in which judges are selected.  Id. at 1674-1675.
42 Park, Leonard, and Goldberg, at 2.
43 See generally Murray & Stürner, supra n. at 596-610.
44 Another difference between the common law system of the United States (with the exception of the state 
of Louisiana) and the civil law systems of continental Europe has always been the codification of law in the 
civil law systems as contrasted with court-made law in the United States.  However, with most United 
States legislatures codification of law, this distinction has also disappeared.
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An example in United States courts of limiting the adversarial nature 

is the impact of Mary Carter agreements.45  The Illinois Appellate Court in 

Simpson v. Matthews46 catalogs those courts that completely prohibit Mary 

Carter agreements and those courts that impose some sort of safeguards on 

their use.47  As the Simpson Court notes, the jurisdictions that allow Mary 

Carter agreements, must balance the two public policies in the United States:  

one favoring settlement; and, the other favoring the adversarial process.48  

The softening impact of Mary Carter agreements on the adversarial process 

arises because a party on one side of the litigation, that is one of the 

defendants has "a motive to help the plaintiff obtain a judgment against 

another defendant that is larger than the plaintiff might otherwise have 

obtained."49  The primary goal of the adversarial process is for justice to be 

done and, therefore, if the plaintiff obtains a higher judgment than he or she 

should obtain, the adversarial process has not succeeded.

Some courts, however, hold that the adversarial nature can be 

preserved in the face of Mary Carter agreements through active cross 

                                                
45 A Mary Carter agreement involves a settlement in civil litigation where not all of the defendants settle at 
the same time.  See Booth v. Mary Carter Paint Company, 202 So.2d 8 (Fla. App. 1967).  The settling 
defendant remains in the case and agrees that it will pay no more than a certain amount and that if the 
verdict exceeds a higher specified amount, the settling defendant will pay nothing.  The Mary Carter 
agreement remains secret from the court and the other defendants.  Because these agreements have an 
impact on the adversarial process by essentially realigning the parties, some states outlaw them.
46 790 N.E.2d 401 (Ill. App. 2003).
47 Id. at 404-405.
48 Id. at 404.
49 Id. at 405.
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examination especially if the Mary Carter agreement is not kept secret.50  On 

the other hand, the state of Texas that completely disallows Mary Carter 

agreements finds that they "are a threat to the integrity of our adversarial 

system and do not promote settlements.  Mary Carter agreements do provide 

attorneys with a skilled litigation tool for tactical gamesmanship, but the 

judicial system is not a game.  It is society's way of fairly resolving 

disputes."51  The fact that some courts allow Mary Carter agreements even 

recognizing the impact on the adversarial process, shows that United States 

courts are not monolithically dedicated to a complete adversarial system.

Furthermore, the United States Federal Rules of Civil Procedure have 

developed in such a way as to already bring the courts of the United States in 

closer proximity to the procedures in German courts.  One example may 

help to illustrate this similarity.52  United States courts have held that the 

judiciary has an inherent authority to manage litigation.53  The federal rules, 

however, contain some very specific instructions for courts in the United 

States in managing litigation and require that all such efforts are in the 

                                                
50 Id. at 406.
51 Scurlock Oil Company v. Smithwick, 724 S.W.2d 1, 11-12 (1986) (rehearing denied) (1987).
52 This example, "The Role of the Judiciary in Managing Litigation," is explored in more detail below in 
§ VI.
53 For a discussion of the different bases of a court's authority to manage both litigation and attorneys 
involved in litigation, see White v. Office of the Public Defender for the State of Maryland, 170 FRD 138 
(D. Md. 1997).
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context of the court's interacting with all parties.54  Almost each and every 

one of the items listed in the Federal Rules of Civil Procedure for United 

States courts to consider with parties have counterparts in the ZPO.55  

Consequently, not all of the similarities between United States law and 

German law arise from information technology.  However, the development 

of information technology has sped the process of the convergence of the 

two systems.  Before analyzing the changes occasioned by electronic 

information, it is important to describe briefly a few of the historical 

differences between the German and United States systems.

                                                
54 Fed. R. Civ. P. 16(a) authorizes courts to have as many pretrial conferences to manage the litigation as 
the court deems necessary.  Fed. R. Civ. P. 16(c) lists 16 topics that the court should consider during any 
pretrial conferences including the formulation and simplification of issues, identification of witnesses and 
documents, appropriateness of pretrial adjudication, and orders to separate the trial.
55 For instance, ZPO § 139 concerns formulation and simplification of issues (compare Fed. R. Civ. P. 
16(c)(1)); ZPO § 279 concerns settlements (compare with Fed. R. Civ. P. 16(c)(9)).  Other similarities will 
be considered in detail in § VI below.
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III. Historical Differences

Beginning in 1985, Professor John H. Langbein began advocating a 

change in United States civil procedure to become more like his view of 

German civil procedure.56  Of the many advantages that Professor Langbein 

identifies in contrasting the United States and German systems, two are of 

particular interest in light of the recent developments in electronic 

information and the United States courts.57  He distinguishes the "adversary 

domination of fact gathering"58 with the "German Procedure [that] places 

upon the judge the responsibility for fact gathering."59  He also addresses the 

use of experts as the second major advantage.60  Professor Langbein believes 

the United States courts, after careful policy review, should make a 

conscious decision to move toward a German system.61

Professor Langbein describes his view of the shortcomings of the 

United States systems62 and concludes that the judicially directed fact 

gathering and more inquisitorial system of German civil procedure 

eliminates variances in the acquisition of justice from quality of 

                                                
56 See generally Langbein 1985.
57 While this article considers other areas of convergence, they fit within the two overall areas discussed by 
Professor Langbein.
58 Id. at 841-848.
59 Id. at 848.
60 Id. at 836.
61 Id.
62 Id. at 843-847.
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representation,63 limits the amount of irrelevant information gathered64 and 

streamlines the process.65  Interestingly, Professor Langbein concludes that 

"German Civil Procedure is materially less adversarial than our own only in 

the fact gathering function, where partisanship has such potential to pollute 

the sources of truth."66

By having the fact gathering procedure controlled by the court, "we 

leave behind all traces of this system of partisan preparation, examination, 

and cross examination of witnesses."67  Furthermore, according to Professor 

Langbein, a lawyer for a party should speak with the party about the 

evidence but should not speak with witnesses prior to the trial.68  To improve 

the system's integrity, lawyers should follow the German system and

nominate witnesses, avoiding out-of-court contact.  In the German system, 

Professor Langbein notes the reluctance of attorneys to contact witnesses 

since such contact may not only "be a serious ethical breach, it would be 

self-defeating."69  He maintains that German judges, at the least, discount the 

testimony of a witness contacted by a lawyer outside court.70

                                                
63 Id. at 843.
64 Id. at 847.
65 Id. 831-2.
66 Id. at 842.
67 Id. at 834.
68 Id.
69 Id. While this may have been true in 1985, at this time there is no “legal or ethical rule prohibiting 
attorneys from having prior contact with witnesses. A German lawyer would not be criticized for asking a 
potential witness what he intended to say in court.  However if a witness admitted he had reviewed his 
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"In the Anglo-American adversary system of law, courts usually will 

not admit evidence unless its accuracy and trustworthiness may be tested by 

cross examination."71  In Dallas County v. Commercial Union Assurance 

Co.,72 the United States Court of Appeals for the Fifth Circuit examined the 

policy behind cross examination by considering the limited times when 

United States courts ought not require it.73  Traditionally in United States 

courts, cross examination was not required only when a court found the 

information necessary to the case and found other indicia of 

trustworthiness.74  Because "witnesses die, documents are lost, deeds are 

destroyed, memories fade.  All too often, primary evidence is not available 

in courts and lawyers must rely on secondary evidence."75  When there is no 

reason to believe that the information was falsified and where there are 

reasons to believe that the information would be accurate when it was 

uttered, it may be admitted without cross examination.76  However, the times 

when evidence will be admitted in United States courts without the crucible 

                                                                                                                                                
testimony with one or the other lawyer in advance of the hearing, the credibility of the witness with the 
judges could be seriously impaired.” Murray & Stürner at 294 – 5 (internal citations omitted).
70 Langbein 1985 at 834, and see Murray & Stürner at 195.
71 Dallas County v. Commercial Union Assurance Company, 286 F.2d 388, 391 (5th Cir. 1961).  This oft 
cited case, appearing in many law school casebooks, concerned the admission into evidence in a United 
States court of an old newspaper article to support a fact reported in that newspaper article.
72 Id.
73 Id. at 391-397.
74 Id. at 396-397.
75 Id. at 392.
76 Id. at 397.
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of cross examination are very limited.  On the other hand, in German courts, 

cross examination is infrequent and strictly controlled by the judge.

The value of cross examination by actors other than representatives of 

the state, is central to the holding in the criminal case of Crawford v. 

Washington.77  One of the arguments in Crawford was that cross 

examination could be dispensed with if the information were reasonably 

reliable based upon a set of factors.78  The Court, however, rejected this view 

and required both reliability and its version of necessity79 harkening back to 

the Dallas County decision from the Fifth Circuit.

The other main focus of Professor Langbein is the appointment and 

use of experts.80  He maintains that "the battle of experts tends to baffle the 

trier, especially in jury courts.  If the experts do not cancel each other out, 

the advantage is likely to be with the expert whose forensics skills are the 

more enticing."81  Generally, in United States courts, even though some 

courts may appoint them, experts are retained by the parties and are 

                                                
77 541 U.S. 36 (2004).  Even though this is a case in criminal law in the United States, the court spends a 
great deal of time talking about the civil law tradition as opposed to the United States common law 
tradition.  The confrontation clause of the Sixth Amendment of the United States Constitution only applies 
in criminal cases.  However, the theory of cross examination is important to both criminal and civil cases.  
See especially, id at 46-50, for the historical background.
78 Id. at 63 identifying six factors relied upon by the court of appeals in the Crawford v. Washington case.
79 Id. at 67-68.
80 Id. at 836.
81 Id.
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witnesses at the trial.82  Many of the courts in the United States have no rules 

allowing courts to appoint independent experts.83  In the United States 

system, the goal is that the expert will help the trier of fact, whether that be a 

judge or a jury, to understand the evidence or facts in issue.84  Professor 

Langbein finds that such experts do not really help anyone understand 

anything because their opinions are systematically distorted and biased.85  

He finds the German system much more helpful in seeking justice where 

typically "experts are not even called witnesses.  They are thought of as 

'judges' aides.'"86

An appellate court in the state of Illinois acknowledged the reality of 

expert witnesses in most United States courts.  In Dotto v. Okan,87 the court 

realized that "whether or not we acknowledge it judicially, the reality is that 

today jurors not only rely on but in most instances expect to hear expert 

witnesses testify in jury cases."88  This statement in spite of the fact that the 

court previously, in the same paragraph even, stated that "we recognize that 

expert witnesses are hired guns and ordinarily not disinterested witnesses, 

                                                
82 John M. Sink, The Unused Power of a Federal Judge to Call his Own Expert Witnesses, 29 S. Cal. L. 
Rev. 195 (1955-1956).
83 See, e.g. In re:  David W., 759 A.2d 89, 98 (Conn. 2000) stating "Our rules of practice, however, do not 
provide any procedures for the court to call witnesses."
84 Fed. R. Evid. 702.
85 Langbein, 1985 at 836.
86 Id. at 835.
87 646 N.E.2d 1277 (Ill. App. 1995).
88 Id. at 1280.
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the day has come when many if not most major cases are decided solely on 

the basis of the opinions of expert witnesses."89

This schizophrenic approach to expert witnesses is typical of United 

States courts.  On the one hand, the courts recognize that the witnesses are 

hired guns.90  In spite of this, the Okan court correctly realized that juries 

demand expert testimony and decide cases based upon the opinions of 

experts.91  Courts in the United States approach expert witnesses similarly to 

other evidence.  The bias of an expert witness is appropriately the subject of 

cross examination an argument to the jury rather than using the safeguard of 

having the court retain an expert.92

One of the problems in the United States system about a court's hiring 

its own expert is cost.  With the current culture that both parties hire their 

own individual experts, the question of a court's hiring an expert and having 

the parties each bear one-half of the cost usually is not acceptable.  

Furthermore, with the adversarial system ingrained in attorneys' thinking, 

moving to a single expert retained by the court seems remote.

                                                
89 Id. at 1279 (citations omitted).
90 See also Dufrene v. Willingham, 721 So. 2d 1026, 1031 (La. App. 1998)("admittedly both [experts] were 
'hired guns' as many (if not most) expert witnesses are.")
91 646 N.E.2d at 1279.
92 See, e.g. Miller ex rel.  Monticello Banking Company v. Marymount Medical Center , 125 S.W.3d 274 
(KY 2004) where the court addresses both impeachment of and bolstering of the creditability of an expert 
witness.  Id. at 282-283.
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Professor Langbein in this 1985 article sees the federal courts in the 

United States as beginning to move to a "proto-Germanic" approach at least 

in complex litigation as a result of the publication of the Manual for 

Complex Litigation.93  He sees the Manual for Complex Litigation as a 

movement towards what he calls "managerial judging"94 for those complex 

cases where the adversarial process at trial can still be maintained, yet 

overbroad fact gathering and lack of constraint must be managed.95  The 

convergence arising from the Manual for Complex Litigation96 applicable to 

complex and other unusual cases, is translated for all federal cases by 

Federal Rule of Civil Procedure 1697 and in state courts by adoptions of that 

federal rule into local state rules.

The Langbein article met strong criticism that, while thanking 

Professor Langbein for his stimulating ideas, pressed him for more details 

and, in the responding authors' critical estimation, fewer generalities.98  

Those authors take Langbein to task on several issues, including their 

                                                
93 Id. at 858-859.
94 Id. at 859.
95 Id. at 858.  Professor Langbein finds the use of pretrial conferences where the judge narrows issues and 
the use of discovery conference to be particularly helpful.  He also notes the manual for complex litigation's 
suggestion that the court consider appointing its own expert.  Id. at 859.  He is still concerned that the 
manual for complex litigation only concerns complex and unusual cases and does not concern litigation in 
state courts.
96 Id.
97 See below § VI.
98 R.J. Allen , S. Koeck, K. Riecherberg, & D.T. Rosen, The German Advantage in Civil Procedure:  A 
Plea for More Details and Fewer Generalities in Comparative Scholarship.  82 N.W. U. L. Rev. 705 
(1988).
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questioning the impartiality of German judges in collecting evidence99 and 

their belief that he has focused his analysis of expert witnesses in the United 

States adversarial system on "only the derogatory appraisals of the American 

[sic] experience . . . and any possible favorable aspects or interpretations are 

ignored."100

Professor Langbein wasted no time in responding to Allen, Koeck, 

Riecherberg, and Rosen's article.101  In an article published in the same 

volume of the Northwestern University Law Review, Professor Langbein 

responded in detail.102  The advantage of the second article is that Professor 

Langbein has both an incentive and an opportunity to identify with greater 

specificity the differences between his view of German procedure and his 

view of United States civil procedure.  Professor Langbein takes the 

opportunity to describe in greater detail the fact finding nature of the 

German judiciary103 and the use of experts.104

Subsequently, Professor Langbein, in a 1995 article, laments the fact 

that "the study of comparative procedure in the United States has little 

following in academia, and virtually no audience in the courts or in legal 

                                                
99 Id. at 727-730.
100 Id. at 737.  Even though the authors find other failings in Professor Langbein's work, fact finding and 
experts are those relevant to the current article.
101 John H. Langbein, Trashing the German Advantage, 82 N.W. U. L.J. Rev. 763 (1988) (hereinafter 
"Langbein 1988").
102 Id.
103 Id. at 768-769.
104 Id. at 775-779
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policy circles."105  He again points to the benefits of studying comparative 

law with respect to civil procedure especially looking at German civil 

procedure as it has to do with finding facts and identifying and using 

experts.106  From a theoretical standpoint, Professor Langbein's entreaties to 

United States courts to learn from comparative law may be a dead letter.  

Only occasionally do others note the value of the German system.107  A 

former German judge, Michael Bohlander, has also written about Professor 

Langbein's view from the standpoint of what is actually the practice of 

German judges in German courts.108  Judge Bohlander finds Professor 

Langbein's discussion of fact finding and use of experts in German courts 

accurate. 109  Even though Professor Langbein's call for United States courts 

to consider moving toward a German system has received little attention, as 

will be seen, information technology has caused without acknowledgment, 

the unplanned and unmonitored movement of United States courts in civil 

trials toward and even beyond the German system.

IV. Collection of Evidence – discovery, rules of evidence, parties’ 
testifying

                                                
105 John H. Langbein, The Influence of Comparative Procedure in the United States, 43 Am. J. Comp. L. 
545 (1995) (hereinafter "Langbein 1995").
106 Id. at 552-553
107 Bradley Bryan, Justice and Advantage in Civil Procedure:  Langbein's Conception of Comparative Law 
and Procedural Justice in Question, 11 Am. J. Comp. Intl. L. 521 (2004).
108 Michael Bohlander, The German Advantage Revisited:  An Inside View of German Civil Procedure in 
the Nineties, 13 Tulane European and Civil Law Forum 25 (1998).
109 Id.
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The two areas identified above, German law and practice concerning 

experts and supervision of acquisition of information, will each be treated in 

detail.  In this section, the acquisition of information is analyzed along with 

an area of law, rules of evidence, not detailed in as great depth by Professor 

Langbein.  However, this third field of German and United States law is 

important in reviewing the shift in United States courts caused by advances 

in information technology.  The law of evidence, is very different in United 

States courts and German courts.  United States court rules concerning 

admissibility of evidence have almost no counterparts in German law.110  

Judge Bohlander states, the German Zivilprozeßordnung "unlike the law on 

criminal procedure, does not say anything about which kinds of evidence are 

generally admissible and which are not."111  Generally, according to Judge 

Bohlander, the court in civil matters will listen to any evidence "regardless 

of how it was obtained, unless this would violate fundamental civil liberties 

of third persons" such as their right to privacy or other fundamental rights as 

defined by German law.112  Consequently, United States evidence law, while 

                                                
110 Id. at 39.
111 Id. A reading of the ZPO verifies Judge Bohlander’s analysis. See e.g. ZPO §§ 128 – 165 concerning the 
taking of oral evidence.  However, it is important to note that Judge Bohlander confirms that the practice of 
German judges conforms to the rules as set forth in the ZPO.  This is important to note as many times 
courts in practice do not necessarily follow rules closely.
112 Id. at 39-40.
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it begins as an inclusive system, rapidly excludes information it claims 

unreliable.113

                                                
113 Roger C. Park, David. P Leonard, and Steven V.H. Goldberg, Evidence Law (2004) at 2.
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A. German

The collection of evidence in German courts is generally subject to 

the discretion of the judge.114  "The judge's decision on numbers of witnesses 

and experts is final.  The judge will hear all the evidence, including hearsay, 

and decide what weight to accord it."115  The entirety of ZPO Buch 1, 

Abschnitt 1, Titel 1 which consists of §§ 128 – 165 ZPO concerns the taking 

of oral evidence by the court at hearings.116  This section of the ZPO gives 

the court almost unlimited discretion in reviewing material and in taking oral 

evidence, including even special provisions for electronic documents.117  

Evidentiary rulings are completely discretionary with the court.118  The 

judge is free to hear any evidence and to credit it or not anyway that he or 

she chooses.119  However, the judge must give reasons for finding particular 

evidence compelling and not crediting other information.120  Only in certain 

specified cases is the judge's discretion limited.121

While Foster and Sule believe "there is a right for the Rechtsanwälte 

[attorneys] to question experts and witnesses after the judge,"122 the ZPO 

                                                
114 Nigel Foster & Satish Sule, German Legal System and Laws, Third Edition, Oxford University Press, 
Ltd. 126 (2002)  (hereafter “Foster & Sule”).
115 Id. and see ZPO § 139.
116 ZPO §§ 128-165.
117 Id. at §§ 130a and 130b.
118 ZPO § 286.
119 Id.
120 Id. at § 286 (1).
121 Id. at § 286 (2).
122 Foster & Sule at 132.
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suggests that this "right" is to clarify any matters still unclarified by the 

judge,123 but also that the judge has sole discretion on whether to allow this 

questioning to occur,124 and has sole discretion to determine whether a 

question is proper.125  Of great interest to United States attorneys, where 

parties are almost always witnesses in civil trials because jurors expect them 

to testify and jurors try to determine whose version is "the truth,"126   in 

German civil trials "the testimony of the parties is ranked below the other 

forms of evidence" and while "parties have the right to attend the hearings of 

evidence . . . [it's] not as witnesses in their own case."127  Parties are clearly 

biased and, thus, are not reliable witnesses.  Public documents are given 

precedence over any explanations that the parties might provide.128  

Electronic documents are given as much weight as paper documents,129

provided they have been properly authenticated by either having a qualified 

electronic signature or being provided by a public authority.130  Electronic 

documents must also be verified in their origins and methods of 

transmission.131  However, once the judge is convinced that the nonparty 

                                                
123 ZPO § 397 (1).
124 Id. at § 397 (2).
125 Id. at § 397 (3).
126 For a discussion of the impact of parties' failure to testify in United States civil proceedings, see below 
at footnote _____ ff and accompanying text.
127 Foster & Sule at 132.
128 ZPO § 415  and see Foster & Sule at 132.
129 Id. at § 416a.
130 Id. at § 371a.
131 Id. at § 298a.
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witnesses, the documents and the things being inspected by the court are 

properly authenticated, almost everything is accepted and then weighed by 

the court.132  Inspection of all physical evidence by the court is also 

governed by the ZPO133 and generally left to the discretion of the judge.134

Only recently have German courts "taken some cautious first steps at 

enlarging access to fact information" in pretrial discovery.135  ZPO §§ 142 

and 144 were revised in 2001 to require nonparties as well as parties to 

produce documents and things for inspection.136  Such acquisition of 

information, however, is dependent upon the order of the judge.137  This 

contrasts with the extensive discovery in pretrial litigation in United States 

courts.138

Third party witnesses in German courts are treated much differently 

than in United States courts.  “Witnesses are not usually interviewed by 

Rechtsanwälte before they have been questioned by the judge.”139  This is 

not because attorneys are not allowed to question or to prepare witnesses but 

"if a witness admitted that he had reviewed his testimony with one or the 

                                                
132 Foster & Sule at 132.
133 ZPO § 371.
134 ZPO § 286(2)
135Peter L. Murray and Rolf Stürner, German Civil Justice, Carolina Academic Press at 639 (2004) 
(hereafter “Murray & Stürner”).
136 Id. and see ZPO §§ 142 and 144.
137 ZPO § 142(1).
138 See, e.g. Fed. R. Civ. Proc. 26 – 37.
139 Foster & Sule at 132. 
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other lawyer in advance of the hearing, the creditability of the witness with 

the judges could be seriously impaired."140  Furthermore, unlike in United 

States courts, witnesses are encouraged to provided narrative responses to 

the judge's questions rather than answering a series of questions from the 

attorney.141  After the narrative, the judges ask questions142  Then the 

attorneys for the parties have the opportunity to ask questions.143

The evidentiary portions of German civil procedure mirror the role of 

the judge and role of experts.  German judges have "a more active and 

involved role, partly because they are under a duty to assist the parties (§ 

139) to clarify the information presented by the parties, to point out 

irrelevant material and to indicate more relevant requirements of both fact 

and law."144  Foster and Sule, while realizing that generally the German 

system is considered inquisitorial, agree that it is a mix of inquisitorial and 

adversarial since the parties begin the proceedings by filing pleadings that 

contain their evidence.145  The German judge, however, is the one charged 

with collecting the evidence from witnesses, documents and things, helping 

                                                
140 Murray & Stürner at p. 295.
141 Id. and see ZPO § 396(1).
142 Murray & Stürner at 295-296 and see ZPO §§ 396(2)(3).
143 Murray & Stürner at 296 and ZPO § 397.
144 Foster & Sule at 126.
145 Id. at 128 – 130..
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the parties by pointing out deficiencies and generally organizing the civil 

litigation.146

A final distinction between German and United States courts concerns 

the identity of the ultimate fact finder.  United States courts are unique in the 

number of issues that can be tried to a jury, with the jury serving as the 

ultimate arbiter of facts.147  In Germany, civil cases are generally tried to one 

trial judge or a group of three judges.148  In Germany, the judge or set of 

three judges are the ultimate law and fact finders and "fact finding boils 

down to the judge led German process with limited fact discovery and court 

appointed expert witnesses."149  The lack of jury trials in Germany explains 

the less stringent evidentiary standards in those courts.  Judges familiar both 

with law and the process can listen to evidence and credit it or discount it as 

needed.150  The judge finds the evidence from the witnesses and the written 

or electronic materials available.  The parties do not need to present the 

information in a particularly entertaining manner as might be necessary for a 

jury of nonprofessionals.

B. United States

                                                
146 Id. at 126 and 132 – 133.
147 See Murray & Stürner pp. 592 ff.
148 Id.
149 Id. at 593.
150 See, e.g., Nicholls v. Tufenkian Import/Export Ventures, Inc., 367 F. Supp. 2d 514, 517 n.1 (S.D.N.Y. 
2005) for a United States perspective on the difference between the application of evidentiary rules when a 
judge is the ultimate fact finder compared to when the jury is involved.
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The common law adversarial system of civil justice as exemplified in 

the United States courts is designed for peaceful resolution of complex 

matters in a systematic way.151  The policy is that the adversaries will find 

the evidence best suited for their clients' cases, will identify the proper legal 

theories that fit those facts, and, through the parties’ telling of their stories 

and presentation of other evidence, a jury will determine the "truth" and 

reach a decision that "does justice."152

Such a system, however, requires a complex series of rules of 

evidence "that seek to prevent adversaries from sweeping good evidence 

under the rug and preferring unreliable alternatives."153  The underlying 

principle in all United States evidence law is reliability.  Because United 

States courts allow juries in most civil cases, the courts are very concerned 

that jurors not rely upon unreliable evidence in reaching a decision.  The 

treatment of hearsay in United States courts is an example of this policy of 

reliability.  Hearsay is defined as an out of court statement being introduced 

for the truth of the matter asserted.154  "Hearsay is excluded because the out 

of court declarant has not been subjected to the test of cross examination.  

The absence of cross examination creates an unacceptable danger that the 

                                                
151 Roger C. Park, David. P Leonard, and Steven V.H. Goldberg, Evidence Law (2004) at 2.
152 Id.
153 Id. at 3.
154 Fed. R. Ev. 801.
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trier of fact will give too much value to the declarant’s statement."155  

Adversarial system courts believe that only through the testing of evidence 

by cross examination can its reliability be determined.

When the trier of fact is a judge and not a jury, the rules of evidence 

are relaxed.  As one judge noted, in spite of trial counsel’s submitting 

motions to limit the evidence and raising evidentiary objections at trial, 

"because this was a bench trial, I generally accepted the evidence, reserving 

decision on its admissibility."156  Many times United States judges in doing 

bench trials "take the evidence for what it's worth" rather than following the 

evidentiary rules strictly.  In this way, they seem to approach the German 

judicial method of relaxed evidentiary rules, duein the case of German civil 

trials to the lack of juries in those trials.

Beyond the differences in rules of evidence, United States courts 

approach civil litigation in other ways instructive to this article and different 

from German courts.157  In the German system, the judge is required to point 

out defects to the parties and help them find the correct law.158  In the 

                                                
155 Roger C. Park, David. P Leonard, and Steven V.H. Goldberg, Evidence Law (St. Paul:  West) (2004) at 
257.
156 Nicholls v. Tufenkian Import/Export Ventures, Inc., 367 F. Supp. 2d 514, 517 n.1 (S.D.N.Y. 2005).
157 Since the purpose of this article is to review the changes in United States procedure as a result of 
information technology, some of the major differences between German and United States courts are not 
discussed in length.  For instance, the extensive discovery in the United States courts has no precedent in 
German courts; however, this difference has little impact on the changes being seen in the United States 
court system.
158 ZPO § 139(3).
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German system, the judge takes a particularly active role and may question 

parties concerning their tactics including identifying items of proof that the 

court could seek on its own motion.159

United States courts, however, do not share similar rules.  For 

instance, the court in In Re Nathan L.160 discussed the notion "that the trial 

court should not interfere in the tactics of the lawyers."161  That court finds 

such an approach to mechanical an application of the adversarial system of 

justice.162  It maintains that "the values of the adversary system should not 

trump the need for a fair and just result."163  The issue before the court was 

whether a trial court should instruct the jury about a lesser included offense 

if neither of the parties had requested such an instruction.164  The court 

determined that "the better practice is for the court to indicate to the parties 

at the close of the evidence its intention to raise a lesser included offense and 

to give both sides an opportunity to express their views on the subject."165  

This theme of judicial notification to the parties giving the parties an 

                                                
159 ZPO §§ 139, 141-144 and 273.
160 776 A.2d 1277 (N.H. 2001).
161 Id. at 1280.
162 Id.
163 Id. at 1281.
164 Id.
165 Id.  This modifies the holding in State v. Sheppard, 832 P.2d 370 (Mont. 1992) cited by the Nathan L. 
court.  In Sheppard, that court simply held that a court’s failure sua sponte to provide a lesser included 
offense instruction was not reversible error.  The Sheppard court declined the invitation to accept the 
California rule that the trial court must instruct on a lesser included offense even if the parties do not seek 
such an instruction.  The court “conclude[d] that under our adversarial system of justice, the prosecution 
and defense must have the option of foregoing a lesser charge instruction for strategic reasons.  Lawyers, 
not judges, should try cases.” Id. at 373.
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opportunity to be heard concerning the court’s determination is part of 

United States due process and will be discussed at length below.

Parties as witnesses are discounted in German courts.166  However, in 

United States courts, parties are expected to testify rather than finding 

parties presumptively suspect when testifying.  United States courts have 

gone to the opposite extreme and held that failure to testify by a party in a 

civil action when that party could deny or explain facts within his or her 

knowledge is subject to comment to the jury.167  In the United States, even if 

a party does not choose to testify, the other attorney can call that party and 

force testimony.168  However, the adverse party need not summon the 

nontestifying party to the stand but instead can comment upon it and 

"attempt to make the most of it."169  Courts fear that with the jurors' 

expectations that parties will in fact explain facts they can explain and deny 

those they might deny, a rule prohibiting commentary "would do 

unconscionable violence to the system which has functioned so admirably to 

search out the truth in a legion of cases."170

                                                
166 See Foster & Sule at 132.
167 In Smith v. Lautenslager, 240 N.E.2d 109 (Ohio App. 1968), for instance, the court held that 
"prohibiting comment on the failure of a party to a civil action to testify as to matters which he can 
reasonably expect to deny or explain because of facts within his knowledge," is tantamount to preventing 
"comment on the demeanor of witnesses, their interest in the outcome of the case, their relationship to 
others involved and the host of factors which jurors may consider in discharging their responsibility." Id. at 
110-111.
168 Id. at 111.
169 Id.
170 Id.
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One court, the New Jersey Supreme Court in Gonzalez v. Safe and 

Sound Security Corp.,171 has held that the defendant is entitled to have the 

plaintiff’s case dismissed if the defendant seeks to call the plaintiff as a 

witness and the plaintiff refuses to testify.172  In that case, plaintiff did not 

testify and his attorney "explained that his client had 'nothing to add' and did 

not want to answer defense counsel's 'questions because if he does he puts 

himself and his credibility on the line.'"173  The court responded by entering 

an order following defendant's motion "compelling plaintiff to testify if 

called as a witness."174  In spite of the defendant's calling him as a witness, 

he refused to testify and "persisted in his refusal even after being reminded 

of the court's order.  Plaintiff's counsel informed the court that he had 

advised plaintiff not to testify."175

Relying on a model civil jury instruction, the court stated that jurors 

are entitled to ensure that a witness who could be called to testify and would 

naturally be expected to testify but was not called to testify would testify 

adversely to the interests of the party.176  This case demonstrates the attitude 

                                                
171 881 A.2d 719 (N.J. 2005).
172 Id. at 730.
173 Id. at 724.
174 Id.
175 Id.
176 Id. at 729 (emphasis added).
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in the United States system that parties not only may give evidence but in 

fact in most situations are expected to give evidence and must testify.177

The United States system of collecting and presenting evidence is 

quite different from the German system.  Perhaps the greatest contrast is the 

attitude concerning the testimony of parties.  In any event, in the German 

system, the court has a greater responsibility and a greater role in the 

collection of evidence than in the United States system where the parties 

have traditionally had complete responsibility and control of the litigation.

V. Court Appointed Experts

A. German

In German civil litigation, experts may be nominated by the parties,178

however, only with the court's acquiescence.  The ultimate choice of an 

expert is left to the court.179  The court has full discretion on posing 

questions to the expert and on whether or not to allow the parties to 

communicate with and participate in examining the expert.180  Unlike the 

United States system, experts are expected to be completely neutral and can 

                                                
177 See id. at 729 n. 5.
178 ZPO § 404(3).
179 Id. at § 404.
180 Id. at § 404a.
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be removed for the same reasons of lack of neutrality as the removal of a 

judge.181

Unlike experts in the United States, German experts typically do not 

testify but rather present written reports for the court's use.182  Of course, the 

parties have notice of the expert’s opinions and can object to the written 

report, suggest other questions, and request oral testimony from the 

expert.183

Judge Bohlander distinguishes expert witnesses from the typical 

German expert.184  In the German system, the purpose of the expert is to 

assist the judge in making a decision and the appointment "is based on the 

assumption that an expert who has been appointed by a neutral tribunal 

rather by one of the parties will not easily take a one sided and biased view 

of the facts."185  Judges, consequently, frequently appoint such experts to 

assist them, and Judge Bohlander, as a judge, did not believe he gave away 

any of his judicial authority by having an expert but simply saw it as a way 

to be assisted in evaluating evidence.186  In addition, it is the responsibility 

of the court, along with the parties, to draft the instructions to the expert 

                                                
181 Id. at § 406, and see Foster & Sule at 132.
182 ZPO § 411.
183 ZPO § 411(3)(4).
184 Michael Bohlander, The German Advantage Revisited:  An Inside View of German Civil Procedure in 
the Nineties, 13 Tulane European and Civil Law Forum at 42 (1998).
185 Id.
186 Id. at 43.
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including creating hypotheticals from the agreed upon facts or specifying the 

questions to be answered.187  While there is no specific provision in the ZPO 

for parties to name their own experts other than the court-appointed expert, 

the practice allows written testimony from experts chosen by individual 

parties should they choose to do so.188  In the event expert testimony is 

necessary "the expert will be expected to deliver her testimony at a separate 

evidentiary hearing."189  In fact, Murray and Stürner explain that "[i]n most 

cases proceedings will be so structured that the expert testimony will be 

expected, at least in one alternative, to provide the basis on which the 

litigation can be disposed of and the case will simply stayed pending receipt 

of the expert testimony."190

Consequently, the expert in German procedure is less a witness 

involved in a battle of competing expert testimony than an expert assistant to 

the judge.  Sometimes the expert will even be helping to determine the 

facts.191  In some ways the procedure for using an expert in German courts is 

similar to the procedure for certifying a question of law to a United States 

                                                
187 ZPO § 404(a).
188 Murray & Stürner at p. 287.  However, since legal fees and costs are strictly limited in the German civil 
system, see Murray & Stürner pp. 112-115, it is unlikely that an attorney will hire his or her own expert 
rather than relying upon the court's expert.
189 Murray & Stürner p. 284.
190 Murray & Stürner p. 286.
191 Id. at 285.  Murray & Stürner explain that occasionally an expert will have to do fact finding for such 
things as the "medical condition of a party or the financial condition of a business enterprise." Id. at n. 179.
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state court from a United States federal court.192  Just as courts and parties 

certify questions of law to some state courts in the United States so German 

                                                
192 See, for instance, the procedure in the state courts of the state of Ohio, Rule XVIII, Rules of Practice of 
the Supreme Court of Ohio.  That procedure is set forth below:
Rule XVIII. CERTIFICATION OF QUESTIONS OF STATE LAW FROM FEDERAL COURTS
Section 1. When a State Law Question May Be Certified. 
The Supreme Court may answer a question of law certified to it by a court of the United States . This rule 
may be invoked when the certifying court, in a proceeding before it, determines there is a question of Ohio 
law that may be determinative of the proceeding and for which there is no controlling precedent in the 
decisions of this Supreme Court, and issues a certification order. 
Section 2. Contents of Certification Order. 
The certification order shall contain all of the following: 
(A) The name of the case; 
(B) A statement of facts showing the nature of the case, the circumstances from which the question of law 
arises, the question of law to be answered, and any other information the certifying court considers relevant 
to the question of law to be answered; 
(C) The name of each of the parties; 
(D) The names, addresses, and telephone numbers of counsel for each party; 
(E) A designation of one of the parties as the moving party. 
Section 3. Preparation of Certification Order; Notice of Filing. 
The certification order shall be signed by any justice or judge presiding over the cause or by a magistrate 
judge presiding over the cause pursuant to 28 U.S.C. Section 636(c). The clerk of the certifying court shall 
serve copies of the certification order upon all parties or their counsel of record and file with the Supreme 
Court the certification order under seal of the certifying court, along with certificate of service. 
Section 4. Record. 
The Supreme Court may request that copies of all or any portion of the record before the certifying court be 
transmitted to the Clerk of the Supreme Court. 
Section 5. Parties. 
The party designated by the certifying court as the moving party shall be referred to as the petitioner. The 
party adverse to the petitioner shall be referred to as the respondent. 
Section 6. Preliminary Memoranda; Court Determination of Whether to Answer Question Certified. 
Within 20 days after a certification order is filed with the Supreme Court, each party shall file a 
memorandum, not to exceed 15 pages in length, addressing all questions of law certified to the Supreme 
Court. An amicus curiae may file a memorandum conforming to the requirements of this rule and 
supporting either party within 20 days after a certification order is filed with the Supreme Court. The 
Supreme Court will review the memoranda and issue an entry identifying the question or questions it will 
answer and declining to answer the remaining question or questions. The Clerk of the Supreme Court shall 
send a copy of the entry to the certifying court and to all parties or their counsel. 
Section 7. Merit Briefs. 
If the Supreme Court decides to answer any of the questions certified to it, the parties shall brief the merits 
of the issue certified in accordance with S. Ct. Prac. R. VI. The petitioner shall proceed under the 
provisions of S. Ct. Prac. R. VI that are applicable to an appellant and the respondent shall proceed under 
the provisions applicable to an appellee. 
Section 8. Opinion. 
If the Supreme Court decides to answer a question or questions certified to it, it will issue a written opinion 
stating the law governing the question or questions certified. The Clerk shall send a copy of the opinion to 
the certifying court and to the parties or their counsel. 
Staff Commentary to Rule XVIII
(2004 Amendments) 
Section 3 
See Staff Commentary to Rule XIV, Section 2(C)(1), supra. 
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courts and parties certify questions of fact and opinion to experts in the 

proper fields in German courts.193  In this way, German courts avoid the 

battle of the experts where the plaintiffs' experts and the defendants' experts 

give diametrically opposed opinions.194

B. United States

Unfortunately in United States courts, many experts are viewed as 

"hired guns."195  Rather than attempting to find the truth and help jurors 

determine what ought to occur, many parties see their expert as the person to 

rebut the other side’s expert’s opinion.  "Defendants maintain that they are 

entitled to have [their expert] conduct a medical exam to rebut the reports 

and opinions of the physicians and experts who will testify on behalf of 

[plaintiff]."196  This shifts the “he-said-she-said” to battling expert opinions.  

Professor Langbein finds this "battle of opposing experts" in United States 

courts particularly troubling.197  "The more measured and impartial an expert 

                                                                                                                                                
Section 6 
This section has been amended to permit an amicus curiae to file a preliminary memorandum. This 
provision is consistent with S. Ct. Prac. R. III, Section 5, which permits an amicus curiae to file a 
jurisdictional memorandum in a discretionary appeal or claimed appeal of right. 
Section 7 
This section has been amended to eliminate the separate briefing schedule when the Court decides to 
answer a certified question of state law. The cases are now to be briefed under the general briefing schedule 
contained in S. Ct. Prac. R. VI
193 ZPO § 404(a).
194 See, e.g. Langbein (1985) at 836.
195 See, for instance, Simms v. Montana Eighteenth Judicial District Court, 68 P.3d 678 (Mont. 2003).
196 Id. at 684 (emphasis added).
197 Langbein (1985) at 835.
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is, the less likely he is to be used by either side."198  Professor Langbein 

argues that rather than helping the trier of fact, "the battle of experts tends to 

baffle the trier, especially in jury courts.  If the experts do not cancel each 

other out the advantage is likely to be with the expert whose forensic skills 

are the more enticing."199  This contrasts with the German system of using 

the expert as an assistant to the judge in decision making.200

Federal courts in the United States are allowed to appoint experts in a 

manner similar to that used in German courts.201  Under this process, the 

court may take nominations from the parties but the ultimate responsibility is 

on the court to appoint the expert.  Unlike the German system, however, the 

person who is appointed as an expert will be subjected to cross examination 

by all parties.202  In a detailed study undertaken through the United States 

Federal Judicial Center in the early 1990's, Joe Cecil and Thomas Willging 

surveyed United States federal trial judges to determine how often they 

made use of their authority to appoint experts.203  This study, occurring just 

as information technology was becoming prevalent, found that only 86 of 

the 431 United States federal trial judges who responded had appointed 

                                                
198 Id. (citation omitted).
199 Id. at 836.
200 See Bohlander at 43.
201 Fed. R. Ev. 706(a).
202 Id.
203 Joe S. Cecil and Thomas E. Willging, Court Appointed Experts, in Reference Manual on Scientific 
Evidence, (1st Ed. Federal Judicial Center Washington, D.C.) (1994).
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experts and approximately one-half of them had appointed an expert on only 

one occasion.204  The experts fell into essentially three categories: medical 

experts; engineering experts; and, accounting experts.205  The respondent 

judges gave two prevailing reasons for appointing experts:  to aid their 

decision making; and, to aid settlement.206  They also gave two reasons not 

to appoint experts: infrequency of cases requiring extraordinary assistance; 

and, respect for the adversarial system.207

At the time of the Cecil and Willging study, computer technology and 

electronic information was just beginning to impact the judiciary.  The 

authors of the study explain that in the case of six of the 86 judges reporting 

appointment of an expert, those experts were appointed due to their 

knowledge of the development of computer hardware and software.208  They 

consider in some detail one 1991 United States federal case, Computer 

Associates International, Inc. v. Altai, Inc.209

Computer Associates stands as an example of a very early information 

technology case.  In that case, the court spends several pages detailing how 

computer hardware and computer software work.210  Probably because the 

                                                
204 Id. at 535-536.
205 Id. at 536.
206 Id. at 538-539.  This mirrors the use in German courts, see Murray and Stürner at 286.
207 Id. at 540-542.
208 Id. at 536 n.31.
209 Id. at 532.
210 Computer Associates International, Inc. v. Altai, Inc., 775 F. Supp. 544, 549-551 (E.D.N.Y. 1991).
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technology was so new in the late 1980s, the court appointed a computer 

expert from Massachusetts Institute of Technology as its own expert to help 

the court develop its understanding of the facts.211  Understanding facts and 

helping the court is one of the primary roles of the expert in the German 

system.212

Since Computer Associates was decided in 1991, the field of 

information technology has advanced so that courts no longer must use page 

after page to describe hardware and software.  The use of experts, however, 

has increased – not necessarily to understand the technology but rather to 

assist the court in guaranteeing that the parties properly gather the electronic 

information.213  Courts have increasingly used the Federal Rules of Evidence 

to have parties nominate experts and then to choose an expert to become an 

officer of the court and help with the discovery and organization of 

electronic information.214

One case, Simon Properties, L.P. v. mySimon, Inc.,215 in a United 

States federal court gives a protocol for using a court appointed expert that 

                                                
211 Id. at 549.
212 See Murray & Stürner at 286.
213 Alan F. Blakley, "Role of Neutral Experts and Special Masters" in Alan F. Blakley, and Kenneth J.
Withers, Electronic Discovery: The Challenges of Opportunities of Electronic Evidence (Washington, 
D.C.: FBA 2001).
214 Alan F. Blakley, The Digital Litigation Handbook, Philadelphia: ALM Media, Inc., at 138 (2005).
215 194 F.R.D. 639 (S.D. Ind. 2000).
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other courts have followed.216  This process, similar to the German expert 

process, has been suggested as a valuable and reliable protocol protecting 

the parties and the information.217  The court appointed the expert, making 

her an officer of the court for purposes of electronic discovery of the 

defendants' servers and specified personal computers.218  The court ordered 

the expert to provide the information to the party charged with responding to 

the discovery request first.219  While this case and subsequent cases 

involving similar procedures use court appointed experts,220 it is clear that 

the use of the court appointed expert was not for purposes of testifying but 

for purposes of gathering information.221  This shows a subtle change toward 

German practice in at least one use of experts in United States courts.  With 

the increase in electronic information and the increasing availability of 

information technology to supplement information available to the parties, 

experts more and more are being used as in the German courts to inform the 

process rather than to testify as witnesses.

Even with the use of a court-appointed expert in the Simon Property

case, to aid the court rather than as a testifying witness, it still bears a 

                                                
216 Id.
217 The process is described at id. at 643-4.
218 Simon Property, 194 F.R.D. at 643-4.
219 Id.
220 The Antioch Company v. Scrapbook Borders, Inc., 210 F.R.D. 645 (D. Minn. 2002).
221 Id.  This, of course, is the way most experts are used in German courts.  See ZPO § 404.  As described 
in Simon Properties, once the expert has done her work, neither the court nor the parties need her as a 
testifying witness.
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striking difference from German procedure.  The expert in Simon Property

was to be paid only by the plaintiff and she was to "have no right to seek 

reimbursement or compensation from defendant, mySimon, Inc. or the 

United States."222  Being paid by one party still leaves the potential of some 

level of bias unanswered and contrasts sharply with German procedure.  

Under German procedure, the expert is paid as any other witness.223  On the 

other hand, if the United States court does not apportion the expert fees, 

many states in the United States allow the prevailing party to collect their 

expert fees from the other party as part of court costs.224  The fact that a 

"neutral" expert is paid by one party, even if that party may be reimbursed 

by the other party, does not seem to assuage the fears raised by Professor 

Langbein225 that "the expert can run his meter only so long as his patron 

litigator likes the tune."226  Whether such a "neutral" expert is truly neutral 

by being designated an officer of the court227 while being paid by one party 

                                                
222 Id. at 644.
223 ZPO § 413.  These experts' expenses are governed by  German law, see generally Gesetz über die 
Entschädigung von Zeugen und Sachsverständigen (Law About Expenses of Witnesses and Experts).
224 For a listing of each state and its treatment of costs see, Ally Windsor Howell, Using Taxation of Costs 
to Collect Some Litigation Expenses and Maximize Client Recovery, 84 Am. J. Trials, 367 (updated 
through June 2006).  It is unclear how the costs of a neutral expert might or might not be shifted in the 
event that one party agrees to bear the costs of the neutral expert.  In Antioch Company, The Scrapbook 
Boarders, Inc., 210 F.R.D. 645, 650-654 (D. Minn. 2002).  The court relied upon the Simon Properties 
protocol.  However in that case, the plaintiff, who had moved for the appointment of a neutral expert, had 
offered to bear the costs of the discovery.
225 See Langbein, U. Chi. L. Rev. at 835-841.
226 Id. at 835.
227 Simon Property, 194 F.R.D. at 643.
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depends on the integrity of the expert.228  In any event, the neutral expert is 

more neutral than an expert chosen by a party reporting directly to that party 

without the court's involvement.

VI. Role of Judiciary – fact finding, suggesting alternate theories

A. German

The German judiciary is co-responsible with the parties to find facts 

by examining documentary evidence as well as witnesses.  "German civil 

proceedings involve a sophisticated balance and coordination of activity and 

responsibility between parties, their counsel and the court designed to 

promote fair and just outcomes of civil disputes efficiently and at reasonable 

costs.229  The questioning of witnesses begins with the courts asking the 

witness to give a narrative version of testimony.230  After the court asks 

follow-up questions, the parties, through counsel or individually, may 

suggest additional questions of the witness.231

Beyond taking an active role in the collection of evidence, the court is 

to take an active role in insuring that the proper theory of the case is 

advanced and the proper law is applied.232  These obligations normally 

                                                
228 The author knows the expert in the Simon Property case and has no question that she retained her 
neutrality absolutely and complied with the terms of the court’s order.  The author hopes that other experts 
similarly appointed have as advanced an ethical standard as the Simon Property expert. 
229 Murray & Stürner, pp. 155-156.
230 ZPO § 396(1).
231 ZPO § 397(1).
232 ZPO § 139 and see Murray and Stürner, pp. 166-177.
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denominated “hints and feedback” may range from helping the parties find 

the proper law and legal theory to identifying the proper issues.  The courts 

failure to provide hints and feedback may indeed be the source of reversal on 

appeal.233

B. United States

While there is no requirement on the part of United States judiciary to 

engage in fact finding or suggesting alternate theories, most United States 

courts allow judges to ask questions of witnesses.234  Normally, however, 

judges limit themselves to asking questions for clarification or to make 

testimony more understandable to the jury.235  While it is not common for 

judges in the United States to question witnesses, so long as the judge does 

not appear be the advocate for one party or the other, such questioning is 

allowed.236  Generally, however, judges simply seek to clarify issues or 

make the testimony more understandable to the jury.237

                                                
233 Murray and Stürner, pp. 175-176.
234 See Fed. R. Evid. 614(b).  Courts are even allowed to call witnesses.  Fed. R. Evid. 614(a).
235 See, for instance, United States v. Smith, 452 F.3d 323, 333 (4th Cir. 2006).  In Smith the defendants 
objected to the judicial questioning.  The appellate court held that it was not clear that the trial judge had 
"acted inappropriately by verifying the foundation of testimony."  Id.
236 See, for instance, United States v. Quattrone, 441 F.3d 153, 183 (2nd. Cir. 2006).
237 See Pinkston v. Madry, 440 F.3d 879, 885 (7th Cir. 2006).  Some courts even allow jurors to ask 
questions of witnesses.  See, for instance, Slaughter v. Parker, 450 F.3d 224, 236 (6th Cir. 2006)(citing to a 
Kentucky State case).  Even though the questioning witnesses by jurors is to be discouraged, see, United 
States v. Canon, 141 F. App. 398, 402 (6th Cir. 2005).  Such questions are reviewed by the court and the 
parties, and the court modifies the questions if necessary or if the question is inappropriate, refuses to ask it.  
Id.  Consequently, questioning by jurors is in effect a suggestion to the judge of a question to ask and a 
question by the judge.
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Unlike German courts, United States judges have no duties to point 

out deficiencies or alternate theories to litigants.  In Day v. McDonough,238

the United States Supreme Court held that “while trial judges surely have no 

obligation to assist attorneys . . . nevertheless, if a judge does detect a clear . 

. . error, no rule, statute or constitutional provision commands the judge to 

suppress that knowledge.”239  In that case, the judge noticed that the 

defendant had, through a computational error, failed to raise a statute of 

limitations defense.240  The Supreme Court, however, placed certain 

strictures on the trial court.  "A court must accord the parties fair notice and 

an opportunity to present their position."241  And, in the event, that the party 

in whose favor the court noticed the error, chose to refrain from changing 

position, "[a] district court would not be at liberty to disregard that 

choice."242

Consequently, there is some precedent for United States courts to 

suggest alternate theories within certain strictures as well as to find facts.  

However, the trial court is expected to moderate its behavior by affording 

                                                
238 126 S. Ct. 1675 (2006).
239 Id. at 1684.
240 Id. at 1680.  Interestingly, even though statute of limitations defenses are considered waived if not 
presented at the first opportunity because this was a habeas corpus case.  The Supreme Court over the 
protestations of a dissent by Justice Scalia, id. at 1685-1689, held that the defense could be reasserted in 
such as case.
241 Id. at 1684.
242 Id. at n. 11.
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the parties an opportunity to address the facts and other issues raised and in 

the case of alternative theories defer to the parties.243

VII. Internet Fact Research

A. By parties 

The Internet and its Web give people access to a seemingly unlimited 

source of information with mind-numbing speed.  Some of the information 

is accurate and valuable; some of the information is inaccurate and has no 

value either because the person creating the website does not have accurate 

sources or the person creating or modifying the website has intentionally 

placed misinformation where the public can find it.244  United States courts 

have run the gamut from blindly accepting information from the Web,245 to 

questioning it and seeking verification for it,246 to those courts that distrust 

everything from the Web and call it "voodoo."247  Consider first how parties 

attempt to use information from the Web during litigation and the safeguards 

United States courts impose upon parties.

                                                
243 This differs somewhat from the German procedure in ZPO § 139(5) that allows parties extra time to 
respond to alternative theories but does not necessarily allow the party to choose to ignore an alternate 
theory that might be in its favor.
244 See below § VII.C.
245 See, e.g., In re England, 264 B.R. 38, 44 n.3 (D. Id. 2001).
246 See, e.g. Polley v. Allen, 123 S.W.3d 223, 224 (Ky. App. 2004)
(holding that information from the Internet is not inherently reliable or unreliable.)  And see cases cited 
below.
247 Alan F. Blakley, The Digital Litigation Handbook, Philadelphia: ALM Media, Inc. 76-77 (2005), citing 
to St. Clair v. Johnny's Oyster & Shrimp, Inc., 76 F. Supp. 2d 773, 774 (S.D. Tex. 1999), and see Barbour 
v. Head, 178 F. Supp. 2d 758, 760 n. 3 (S.D. Tex. 2002)("information obtained from the Internet is 
"inherently untrustworthy.")
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In a Massachusetts case, Bleicken v. Stark, 248 arising from the sale of 

a bailor's goods by a bailee, an issue arose as to the valuation of antiques.  

The bailor, wishing to place a value on the property, relied upon his own 

opinion of value including "his personal familiarity with the property, his 

1987 valuation of that property, his hobby with and knowledge about 

antique dealing, and commercial pricing information."249  He used outside 

sources including a source that he found on the Web.250  The court treats the 

Web information as it treats any other evidence brought before the court.  

One party adduces the evidence; the other party has an opportunity to argue 

about the reliability and value of that evidence; the court makes an 

evidentiary ruling.251  In this case, bailee argued that the valuation "was 

based upon the inadmissible hearsay opinions of others,"252 but could as 

easily have raised a question about the reliability of information acquired 

from the Web.  After the parties presented their arguments about the 

information, the trial court made a ruling.  During an appeal, the appellate 

court considered the arguments of the parties and made its ruling.  This may 

appear a slow and unnecessarily cautious method of dealing with 

information to those accustomed to accepting the content of quickly 

                                                
248813 N.E.2d 572 (Mass. App. 2004).
249 Id. at 577.
250 Id.
251 Id.
252 Id.
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acquired information over the Web.  Furthermore, it may appear an 

unreasonably cumbersome evidentiary procedure to those more familiar with 

inquisitorial systems, however, this is the United States adversarial system at 

its most elemental yet elegant form.

Bleicken v. Stark is an example of the adversarial system at work in 

the realm of the Web, showing the admission of the evidence when it is 

consolidated with other sources. Another United States case from Kentucky, 

Polley v. Allen,253 exemplifies a United States trial court's acceptance of 

factual information gleaned from the Web after one party proposed use of 

the information and the other party objected.  Using a procedure similar to

that of the appellate court in Bleicken v. Stark, the Kentucky appellate court 

reviewed the trial court’s holding in Polley v. Allen and overruled it based 

upon a finding that the information from the Web might not be reliable.254  

In Polley v. Allen, the appellate court reviewed determinations the trial court 

had made about child support, custody, division of marital property and debt 

in a divorce proceeding.255  Leean, the wife, claimed that James, the 

husband, was underemployed based upon information she acquired from the 

Web ostensibly using the United States Department of Labor, Bureau of 

                                                
253 132 S.W. 3d 223 (Ky. App. 2004).
254 Id.
255 Id. at 224.
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Labor Statistics website.256  Leean did not give any additional evidence that 

James was underemployed nor did she give any evidence to show the 

authenticity or reliability of the website.257

James objected to the trial courts' using these statistics because he 

argued she "failed to establish the source, accuracy and reliability of the 

statistics."258  The trial court accepted the statistics and used them in its 

determination.  The appeals court overturned the trial court's use of the 

information because it found that the source was not sufficiently identified to 

make it capable of a determination of its accuracy.259

In a federal case, Equal Employment Opportunity Commission v. E.I.

DuPont de Nemours & Co,260 the EEOC proposed an exhibit that was "a 

printout of a table from the website of the United States Census Bureau."261  

Defendant DuPont objected to the exhibit partially because it had not been 

authenticated.262  The court used the same standard that it would use for any 

other authentication issue263 stating that authentication "is satisfied by 

                                                
256 Id. at 225.
257 Id.
258 Id.
259 Id. at 226.  Similarly in Brindisi v. Massanari, 2001 WL 1607485*3 (N.D. Ill. Dec. 14 2001), the court 
found one party's "citation to the audiology awareness campaign's Internet website as a means of 
interpreting the audiogram was particularly unhelpful . . . [because] evidence pulled off the Web without 
any kind of authentication is 'adequate for almost nothing'" (citations omitted).
260 2004 WL 2347559 (E.D. La Oct. 18, 2004).
261 Id. at *1.
262 Id.
263 Fed. R. Evid. 901(a)
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evidence sufficient to support a finding that the matter in question is what its 

proponent claims."264

EEOC provided the Internet domain address, the date on which the 

document was printed, furthermore, the court, itself, "accessed the website 

using the domain address and . . . verified that the webpage currently exists 

at that location."265  DuPont had not presented any evidence that the Census 

Bureau's website had been hacked or that the website was in any way 

compromised.266

Comparing the cases shows that courts are requiring parties to 

authenticate Web information as they must authenticate any other 

information; they are required to adjudicate whether or not information 

taken from the Internet or from other electronic sources are reliable.  Courts 

are even becoming more and more sophisticated concerning electronic 

information.  For instance, in Costa v. Keppel Singmarine Dockyard PTE, 

Ltd.,267 the court did not allow certain information because even though the 

proponent of that information testified that he had downloaded documents 

from a corporate website, there was no testimony from the corporation that 

                                                
264 EEOC at *2.
265 Id.
266 See below § VII.C.  While the court in EEOC does not discuss this, it does find that when pages 
maintained by the government are inherently reliable in the event that a party believes such a webpage is 
not reliable.  We would have the same obligation as if a paper document from a government office were 
provided to the court.  That is the party would need to raise some question of its authenticity by giving 
some evidence that it had been modified and is no longer reliable.
267 2003 WL 24242419*7 n. 74 (C.D. Cal. April 24, 2003).
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the information was placed by the corporation on the website.268  This may 

take matters too far.  For instance, the proponent of evidence from a 

published book need not produce the publisher and author of the work to 

authenticate it.  Perhaps a more reasoned approach appears in Monotype 

Imaging Inc .v.  Bitstream, Inc.269

The court there made the type of distinction the court did not make in 

Costa.  In Monotype Imaging, the court held that the creation of exhibits 

from information on a website would show no "more than what was present 

on the respective websites on the respective dates . . . [because the 

proponent] was not in a position to confirm the authenticity of the actual 

information on those websites."270

Even though the results in these cases differ, the use of the adversarial 

system is identical.  One party presents evidence, the other party contests the 

evidence, the trial court makes a determination, the appellate court reviews 

that determination.  The principles on which the cases turn are reliability of 

the information and verification of it using the same rules of evidence that 

predated the explosion of electronic information.  The principle behind the 

adversarial system is that through examination and cross examination and 

                                                
268 Probably a more reasonable conclusion of the court would be that there was no indication that the 
information, irrespective of who placed it on the website, was reliable.
269 376 F. Supp. 2d 877, 885 n. 6 (N.D. Ill. 2005).
270 Id.
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the presence of an unbiased and neutral adjudicator, the proper evidence will 

come before the court.

B. Jurors' independent factual research

United States Courts prohibit jurors' doing their own independent 

research, whether through reading news stories and articles, listening to 

radio or television reports about the particular case or "consulting 

dictionaries, searching the Internet or using other reference materials" or 

doing "any investigation about the case" on their own.271  Because generally 

the same rules of evidence and similar constituional and adversarial system 

concerns apply to both criminal and civil proceedings in the United States,

272  the policy behind and prohibition of such independent research is the 

same for both types of cases, and statements found in reported criminal 

proceedings apply equally to civil cases. This differs from the German 

system where civil litigants do not have access to a jury, consequently, since 

there are no jurors in German civil actions, German courts have not 

addressed these questions.  United States courts have declared mistrials and 

                                                
271 United States Court of Appeals for the Ninth Circuit (2006).  Model Civil Jury Instructions 1.9.  Part of 
the reason for this proscription is inherent in the adversarial system and the reliance upon cross 
examination.  If a juror "finds information" it cannot be tested by the adversaries through cross examination 
and cannot be held "reliable" by a court.
272 Consequently, in considering the United States prohibition against independent research, examples from 
both civil and criminal litigation are useful.  In criminal cases, the rationale for prohibiting juror research is 
the confrontation clause of the United States Constitution.  See Mandoza v. Yarbrough, 2005 WL 1336544 
(E.D. Cal. April 25, 2005), and State v. Briggs, 776 P.2d 1347, 1353-57 (Wash. App. 1989).  In civil cases 
it is based upon the constitutional right of due process and as well as the same evidentiary consideration of 
reliability as in criminal cases. 
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ordered new trials when jurors conduct Internet research related to the 

action.273

Independent testing of products by jurors have also led to new trials.  

In one civil case about automobile restraint systems, a juror performed out of 

court tests on the systems and reported the findings to the other jurors.274  

The court concluded that one of the jurors based his decision on improper 

out of court experiments and that this biased him as to a crucial element of 

the case.275  The court ordered a new trial.276

Many juror independent research cases concern attempts to find 

definitions of key terms.  In Mendoza v. Yarbrough,277 a collateral attack of a 

criminal conviction, the criminal defendant introduced information that one 

of the jurors sought the definition of "circumstantial evidence" from the 

Internet and from a dictionary.278  The juror asked the bailiff if he could take 

the definition into the jury room but was told not to do so.  Subsequently, 

that juror testified that he had not informed anyone else of his research and 

did not base his own decision upon that research.279  In a similar case, a juror 

attempted to learn the meaning of a term on the Internet and, based upon her 

                                                
273See, e.g., Nicholls v. Tufenian Import/Export Ventures, Inc., 367 F. Supp. 2d 514, 516 (S.D.N.Y. 2005).
274 Anderson v. Ford Motor Company, 186 F.3d 918, 920 (8th Cir. 1999).
275 Id.
276 Id.
277 2005 WL 1336544 (E.D. Cal. April 29, 2005).
278 Id. at *4.
279 Id.
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telling the judge "that she had seen nothing that would influence her vote," 

the court allowed the verdict to stand in spite of that technical violation of 

the rule.280  In still another “dictionary” type case, a juror performed research 

into the content of the Fourth Amendment to the United States Constitution 

and, when the defense counsel suggested that the language of the Fourth 

Amendment be given to all the jurors, the court held that such a result "was 

very likely to foster jury confusion."281  Because this juror had 

communicated the results of his extrinsic research to the jury, removing him 

from the jury panel was not an option, and the court held that he had infected 

the entire jury and that a mistrial was in order.282

Courts have observed a spectrum of activities that jurors might 

perform from purely passive, such as seeing a television report283 not seen as 

prejudicial, to active research almost always seen as prejudicial.284  

Somewhere between these extremes, courts treat these cases of minimal 

research into the definition of a word.  Because those cases that consider 

juror use of dictionary definitions are the “close calls,” they usually include 

analysis of the policies in United States courts in civil actions concerning 

                                                
280 United States v. Showa, 1997 WL 801452 at *1 (9th Cir. December 19, 1997).
281 United States v. Kanahele, 951 F. Supp. 928, 940 (D. Haw. 1996).
282 Id.
283 See, e.g. Carter v. U.S. Steel Corp., 604 A.2d 1010 (Pa. 1992).
284 See, e.g. Martin v. Opryland USA, Inc., 1995 WL 322632 (Tenn. App. May 26, 1995).
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juror independent research.  In the civil case,  Allers v. Riley,285 the appellate 

court held that the juries’ using a dictionary to find the definition of 

“proximate cause” and “prudent” led to prejudice and it ordered a new trial 

for the defendant.286  The primary reason that prejudice occurred, was that 

the "dictionary definitions relating to causation did not contain the 

forseeability element which was contained in" the jury instruction given by 

the court to the jury and, therefore, the two definitions were inconsistent.287

The Allers Court began its analysis from the premise that all parties 

are entitled to a fair trial.288 The court found that the definition in the 

dictionary and the definition in the jury instruction differ, and explains why 

that is a problem.289  Jury instructions are created in the same adversarial 

process as other rulings by the court.290  When this procedure is 

circumvented, the parties lose their right to contribute to the jury instruction 

debate.  In the proper procedure, first, the court directs the parties to propose 

jury instructions based upon the law that should be applied to the evidence 

of the case.291  Other parties may object to any particular instruction 

                                                
285 901 P.2d 600 (Mont. 1995).
286 Id. at 601.
287 Id.
288 Id. at 603.
289 Id.
290 The analysis here follows Fed. R. Civ. Proc. 51 that has been adopted by many United States states 
courts.  The Montana Rules of Civil Procedure relied upon by the court in Allers are identical in these 
respects to the Federal Rules.  See Mont. R. Civ. Proc. 51.
291 Fed. R. Civ. Proc. 51(a).
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proposed by either another party or by the court.292  The court informs "the 

parties of the proposed instructions and proposed action on the request 

before instructing the jury and before final jury arguments."293  The court 

then "must give the parties an opportunity to object on the record and out of 

the juries' hearing to the proposed instructions and actions on request before 

the instructions and arguments are delivered."294

The rationale behind Allers and similar cases is that if the jurors are 

circumventing an instruction by considering a definition other than one 

included in the jury instructions, the parties have not had an opportunity to 

adjudicate the contents of the instructions.  The United States adversarial 

process, therefore, prevents jurors from engaging in independent research of 

terms included in jury instructions.  Furthermore, the policy is so strong that 

even if the party cannot say that the juror actually relied upon the improper 

definition, the opportunity of a juror to rely upon such a definition is 

sufficient.295

Furthermore, doing significant research, such as inquiring into the 

driving and drinking habits of a deceased in contravention of the court's 

instructions, will almost invariably lead to a new trial.  For instance in 

                                                
292 Fed. R. Civ. Proc. 51(c).
293 Fed. R. Civ. Proc. 51(b)(1)
294 Fed. R. Civ. Proc. 51(b)(2)
295 See, e.g., Manke v. Physicians Insurance Company of Wisconsin, Inc., 2006 WL 299060, ¶¶ 50-57.
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Butters v. Wann,296 the court had already determined that drinking and 

driving habits of a party was not to be given to the jury because it gave the 

jury an opportunity to decide the case for improper reasons.297  Yet a juror 

made an independent investigation.298  Because it was so egregious and 

contravened a prior evidentiary ruling, the court concluded that a mistrial 

was essential.299

In the case of Martin v. Opryland USA, Inc.,300 a nurse on the jury 

who had previously stated during voir dire that she had no knowledge of a 

particular type of medical condition implicated in the case301 subsequently 

performed "independent medical research to determine the possible cause of 

the plaintiff's medical condition and shared it with other jurors during 

deliberations."302  The court held that the parties must have a new trial 

because not only was the extraneous information prejudicial but "the fact 

that Ms. Wilson was a nurse, gave her more credibility with other jurors.  To 

have a nurse do independent research and conclude that the plaintiff's 

torticollis could have been caused by something other than trauma . . . and to 

                                                
296 363 P.2d 494, 496 (Colo. 1961).
297 Id.
298 While this is not allowed, it is certainly understandable.  Jurors are naturally inquisitive yet precluded 
from hearing information that they may wish to know.  Many times they find themselves ushered from the 
courtroom so that the attorneys and the court can discuss an evidentiary matter.  When they return, if 
questioning does not resume where it was, they know that information of which they may be quite 
interested is being withheld from them.
299 Id.
300 1995 WL 322632 (Tenn. App. May 26, 1995).
301 Id. at *2.
302 Id.



59

share that conclusion with other jurors during deliberation, is no less than a 

juror offering expert testimony without the benefit of plaintiff having an 

opportunity to cross examine."303  This court expressly states the reason that 

independent research by jurors is not allowed – it violates the adversarial 

system in the United States and circumvents cross examination.304

Neither Butters nor Martin involved Internet research.  However, with 

the availability of information on driving records, criminal charges such as 

driving under the influence of alcohol and information about medical 

conditions through searches on the Web, the information technology age has 

greatly increased the risk that jurors will perform independent research of 

factual matters as those involved in Butters and Martin to satisfy their 

curiosity.  Furthermore, the ease and routine access to the Web and the 

numbers of people with Web access makes the likelihood of such research 

almost a certainty among those curious jurors.  Finally, many people may 

even take for granted the independent research over the Web and not think to 

mention it to the court or not think that the jury instruction telling them to do 

no independent research includes a prohibition of surfing the Web.  In a time 

when independent research required going to a courthouse or following 

                                                
303 Id. at *3.
304 Id.
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someone around in a car,305 or going to a public or law library to do 

research, jurors' independent research was much less likely and, if it 

occurred, the juror clearly knew he or she was violating a court edict.  Now 

with the ubiquitous Web, research is available virtually at every juror's 

fingertips at home, in the coffee shop, and perhaps even in the halls of the 

courthouse,306 and is accomplished without effort and perhaps without any 

thought of the consequences to the adversarial system.

C. Problems with Web Information

The legal problems arising from research untested by the adversarial 

process are compounded by the technical problems of information 

technology and the Web.  The first and most significant problem is 

reliability of Web information.  Websites can be hacked and hackers may 

place information on those sites that appear to be accurate to the unwary 

viewer.  One website lists those websites that have been hacked and allows 

viewers to see the original and the hacked website. 307  Some of the ones 

listed are: the Malaysian Government; the National District Attorneys 

Association; Greenpeace; Ku Klux Klan; University of Texas; Mexican 

Government; The New York Times; Church of Christ; UNICEF; The United 

                                                
305 See, e.g., Kincaid v. Wade, 410 P.2d 333, 335 (Kan. 1966).
306 For example through cell phone web access.
307 2600 Who Have They Hacked Now (2006), Hacked Sites,
http://www.2600.com/hacked_pages/old_archives.html (retrieved February 7, 2006).  Is that website 
reliable?
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States308 Air Force, Army, Central Intelligence Agency, Department of 

Commerce, National Aeronautics and Space Administration, and 

Department of Justice.309

If someone acquired a table of statistics from the export and 

international trade portion of the United States Department of Commerce 

website during the time that it was hacked, the information would have the 

governmental indicia of reliability, but might not be accurate.  In EEOC v. 

DuPont,310 for instance, no one raised the question of the authenticity of the 

information taken from that government website; it was simply accepted.311  

However, the parties all had notice of the proposed use of the information 

and had an opportunity to contest its authenticity; the court made an explicit 

determination that the information was accurate.312  The danger multiplies 

exponentially when no one even has the opportunity to raise the question of 

authenticity, that is when a juror does independent research and, therefore 

none of the parties is given an opportunity to contest its accuracy.

                                                
308 Recall § VII. A. above and the numerous cases cited there including Polley and EEOC v. E.I. DuPont 
that relied upon official United States government websites.  See also the extensive discussion of United 
States Postal Serv. v. Flamingo Indus. (USA), Ltd.,  540 U.S. 736 (2004) below in § VIII. C., where the 
United States Supreme Court relies upon information it acquired from the United States Postal Service’s 
website.
309 Id.
310 2004 WL 2347559 (E.D. La Oct. 18, 2004).
311 Id. at *2.
312 Id.
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Consequently, even when the information comes from a government 

agency, it may not be accurate due to the ability of outsiders to modify the 

contents maliciously as in the case of hackers, or when employees have 

negligently keyed information into systems, or through system failure.  In 

January 2006, the United States General Services Administration took a 

government website offline that allowed outsiders to view and modify 

information submitted by bidders on government contracts.313  One of the 

bidders notified the agency of the security flaw and is reported to have said 

"[i]t's a very common problem."314

Beyond the malicious, criminal or negligent modification of 

information on the Web, are people who either simply make mistakes, are 

ignorant, or may be advocating for a position.315  Wikipedia, an online 

encyclopedia, was embarrassed in late 2005 by an article placed on it.316

                                                
313 Website of Agency is Called Insecure, The New York Times (2006)
http://www.nytimes.com/2006/01/13/technology/13secure.html?th&emc=th (Retrieved January 13, 2006).
314 Id.
315 One example of advocacy on the Web, a group of individuals who believe they are afflicted with a 
mysterious skin disorder called Morgellons disease have created a website that includes information from a 
variety of sources, including an article from the American Journal of Clinical Dermatology.  After some 
time of advocacy, the Centers for Disease Control and Prevention has agreed to investigate the ailment.  
See "CDC to Investigate Mystery Disease," Seattle Post-Intelligencer July 26, 2006, available at 
http://seattlepi.nwsource.com/national/272624_morgellons03.html (last visited June 3, 2006).  
Consequently, someone who had simply visited the Morgellons website might believe that the disease had 
been investigated fully and received the imprimatur of the CDC.  However, only further investigation 
would lead the web surfer to an understanding that while the disease may be a genuine clinical disease, it 
has not received the extent of acceptance in the medical community that courts normally require prior to 
relying upon such information.
316 Online Encyclopedia Tightens Rules (CNN 2005), 
http://www.museumofhoaxes.com/hoax/forums/viewthread/630/ (Retrieved December 11, 2005).  
Wikipedia is an online encyclopedia.  The entries are placed there and edited by anyone with access to the 
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This article claimed a former assistant to United States Attorney General 

Robert Kennedy was involved in certain scandals.317  As a CNN article 

states, "unlike content included in magazines, books and other traditional 

media, online material can be submitted by just about anyone, often without 

having to volunteer any identifying information."318  Additionally, 

Wikipedia was only intended for casual readers and not as a place of 

research.319  If a juror goes to Wikipedia to do research, not only is it taking 

a chance that the information may or may not be accurate but it is also 

visiting a place not intended for the type of research courts typically rely 

upon.320

Some courts recognize the ability to manipulate electronic information 

with an ease unprecedented from the days of paper documents.321  In United 

States v. Jackson,322 defendant Jackson had claimed she received three 

damaged packages from United Parcel Service (“UPS”) with racial slurs 

                                                                                                                                                
Internet.  See Shari Claire Lewis, The ‘Wikipedia’ Issue: Concerns Aplenty About the Reiability of Web 
Research, 235 N.Y.L.J. 5 (April 4, 2006).
317 Id.
318 Id.
319 Id.
320 See also Shari Claire Lewis, The ‘Wikipedia’ Issue: Concerns Aplenty About the Reiability of Web 
Research, 235 N.Y.L.J. 5 (April 4, 2006).  In this article, the author quotes an opinion of the New York 
State Bar Ass’n that attorneys have a duty to ascertain that web information they rely upon in representing 
clients is reliable.  Id. citing to New York State Bar Ass’n Comm. on Prof. Ethics Op. 709, at 3 (Sept. 16, 
1998).
321 When documents were mostly paper one would need to find an accomplished forger to recreate 
documents.  The forger would need to find the proper type of paper, the proper writing instrument, whether 
it be a typewriter with distinctive keys or a pen.  Experts frequently could identify the forgery.  With the 
advent of word processors on computers, the ability to create documents that on their face appear authentic 
has found its way to any amateur with a computer.
322 208 F.3d 633 (7th Cir. 2000).
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written upon them.323  In addition, Jackson, in her attempt to acquire 

damages from UPS for the packages, relied upon racist statements she 

claimed had been sent by UPS to several organizations, including Reverend 

Al Sharpton, Reverend Jesse Jackson, two African-American newspapers in 

Washington, D.C., the NAACP, and the Rainbow Coalition.324  Jackson was 

charged with fraud.325

During her trial, defendant Jackson wanted to introduce into evidence 

"Web postings in which the white supremacists groups took responsibility 

for the racist mailings."326  The court found several reasons not to allow the 

information from the white supremacists’ website to be introduced.  The 

court determined that even if the information were not unduly prejudicial327

and even if it were not hearsay without an exception,328 it should be 

excluded because it could not be authenticated under Federal Rule of 

Evidence 901.329  "Jackson needed to show that the web postings in which 

the white supremacist groups took responsibility for their racist mailings 

actually were posted by the groups, as opposed to being slipped onto the 

                                                
323 Id. at 635.
324 Id.
325 Id.
326 Id. at 638.
327 See Fed. R. Ev. 403.
328 See Fed. R. Ev. 801 – 807.
329 Jackson at 638.
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groups' websites by Jackson herself, who was a skilled computer user."330  

Jackson had made no showing that the postings were authentic and 

consequently they did not have the proper indicia of reliability.331

Jackson does not involve a juror or a judge doing independent or 

factual research without giving the adversaries an opportunity to contest 

authenticity.  Jackson, however, further demonstrates courts’ 

acknowlegement of the need to approach information from the Web with 

caution.  Had a juror visited one of the white supremacists' websites 

mentioned in Jackson on his or her own and presented that information to 

the other members of the jury during deliberation, the jury might well have 

decided the case differently.  By placing the proposed evidence in the 

crucible of the adversary system, hearsay information, unduly prejudicial 

and not able to be authenticated, that is untrustworthy and unreliable, was 

kept from confusing the issues.

The Web is a convenient and inexpensive source of information.332  

However, the information cannot be accepted uncritically.333  All 

information gained from the Web, “should be evaluated individually.  Some 

                                                
330 Id.
331 Id.
332 Lewis, 235 N.Y.L.J. at 5.
333 Id.
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of the information may be reliable, some may not be.”334  No information, 

whether from the Web or from a published work, should be accepted 

uncritically.

VIII. The Unplanned Move Beyond

A. The United States Standard

While courts have monitored as closely as possible independent 

research by jurors and reliance by parties on Web information, some have 

increasingly failed to monitor themselves.  Just as the Internet and the Web 

are available to attorneys, parties and even jurors at home, so such resources 

are easily available to judicial officers at home, in their chambers and 

increasingly while they sit on the bench at trial.  Information technology has 

made the temptation for United States judges to do independent and extrinsic 

research an easy reality.

The ease of use of the Web and its availability has caused an 

inadvertent and unplanned shift in the adversarial system from the traditional 

process seen in Polley v. Allen and Bleicken v. Stark.  United States judges at 

all levels more and more are acquiring information from the Web, and 

relying upon it without giving the parties an opportunity to test it in the 

adversarial system.  In many cases the judges do not even notify the parties 

                                                
334 Id.
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that they are doing the independent investigation and, consequently, parties 

have no chance to contest the  accuracy or reliability or relevance of the 

information.  Some judges use the information without any thought as to its 

reliability.

The American Bar Association has expressed concerns about judicial 

use of the Web for independent factual research.335  But even the American 

Bar Association does not identify the complete depth of problems associated

with such investigations.  Focusing on reliability, but not realizing the ability 

of hackers, it states that governmental sites are more trustworthy than other 

sites.336  However, it does realize that anyone can place information on the 

Web, as they put it, "both expert and high school student."337  Unfortunately, 

reliability is the least problematic.  More troubling is the shift from an 

adversarial process.

Most United States jurisdictions, including the federal courts, have 

three levels:  the trial court; the intermediate level appellate court; and, the 

highest level of appeal or court of last resort.  Appellate courts, that is 

intermediate courts of appeals and courts of last resort normally may not 

                                                
335 David H. Tennant and Laurie M. Seal, Judicial Ethics and the Internet:  May Judges Search the Internet 
in Evaluating and Deciding a Case, ABA Professional Lawyer, Issue 2 (2005).
336 Id.
337 Id.  
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consider information that the trial court did not consider.338  The United 

States Supreme Court will allow the use of very limited material not on the 

record from lower courts but only under strict conditions.339  The person 

wishing to use such information "must set out in a letter, served on all 

parties, a description of the material proposed for lodging and the reasons 

why the non-record material may properly be considered by the Court."340  

This procedure clearly gives all parties notice and an opportunity to be heard 

concerning the new information.  In spite of these limitations, United States 

courts at each of the three levels –  trial; intermediate appellate court; and, 

court of last resort – are themselves using the Web without giving parties 

notice.

While trial courts in the United States federal system and in most state 

systems have a process in place for a court to take "judicial notice" of a fact 

whether requested by a party or not,341  the parties are always entitled to be 

heard concerning the propriety of the court’s taking judicial notice either 

before or after the court announces that it wishes to do so.342  A few states, 

on the other hand, do not provide notice and the opportunity to be heard 

                                                
338 The Federal Rule of Appellate Procedure limits the record on which the appellate courts may rely to the 
record before the trial court.  Fed. R. App. Proc. 10.  The only supplementation allowed is the provision of 
new legal authority, Fed. R. App. Proc. 28(j), and that is strictly limited.
339 Sup. Ct. R. 32(3).
340 Id.  This rule is intended mostly for demonstrative exhibits, however, and not for newly discovered 
facts.
341 Fed. R. Ev. 201(c) & (d).
342 Id. at 201(e)
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when taking judicial notice of matters whose accuracy cannot be 

questioned.343

In some recent instances of trial courts' using the Web to acquire facts 

and then relying upon those facts, it is unclear whether the court uses the 

complete federal procedure of judicial notice or even the abbreviated 

procedure of determining that the information’s accuracy cannot be 

questioned.  Courts do not always make it clear whether they give the parties 

notice and an opportunity to contest the “facts” found on the Web.  In one 

case, the court clearly stated that it did give the parties notice and an 

opportunity to be heard.344  That court in deciding what do include in an 

order concerning media coverage,345 performed a Google search on the Web 

to determine how much publicity existed with respect to a particular 

investigation so that it could determine whether to release additional 

information to a media outlet.346  After performing this search, as well as a 

search of online media coverage, the trial court explained what it had done 

"on the record and provided counsel and media representatives a fair and 

reasonable opportunity to challenge or refute" the information gathered.347  

                                                
343 See, e.g. Tonetti v. Barth, 829 A.2d 453, 454 n.1 (Conn. Super. Ct. 2003).
344 Sarasota Herald Tribune v. Florida, 916 S.2d 904, 913 (Fla. App. 2005).
345 Id.
346 Id.
347 Id.
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This is the same procedure used by most courts anytime a court takes 

judicial notice.

Not only is the requirement of notice and an opportunity to be heard 

required by the rule in United States federal courts and in most state courts, 

but in criminal cases it is required by the United States Constitution.348  The 

United States Supreme Court has held that "unless an accused is informed at 

the trial of the facts of which the court is taking judicial notice, not only does 

he not know upon what evidence he's being convicted, but, in addition, he is 

deprived of any opportunity to challenge the deductions drawn from such 

notice or to dispute the notoriety or truth of the facts allegedly relied 

upon."349

In the context of civil litigation, the United States Supreme Court in 

Ohio Bell Telephone Co. v. Public Utilities Commission of Ohio350 has been 

no less stringent since 1937 in requiring trial courts to give litigants the 

opportunity to dispute facts to be taken under judicial notice and further to 

require that all facts to be relied upon by courts at any level be found by the 

trial court before the record is closed in the trial court.351  In that case, the 

trial court had attempted to find facts, calling it "judicial notice," without 

                                                
348 Garner v. Louisiana, 368 U.S. 157, 173 (1961).
349 Id.
350 301 U.S. 292 (1937).
351 Id. at 302-303.
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giving notice and an opportunity for the parties to be heard.  The words of 

Justice Cardozo from the United States Supreme Court opinion are very 

instructive, not only for trial courts but for appellate courts:  "To press the 

doctrine of judicial notice to the extent attempted in this case and to do that 

retroactively after the case has been submitted, would be to turn the doctrine 

into a pretext for dispensing with a trial."352  Finding facts without giving 

notice and an opportunity to be heard does not comport with the United 

States constitutional right of due process especially if the court gathers the 

facts itself from documents available to the court without giving notice to 

the parties and then the "judge were to tell us, 'I looked at the statistics in the 

Library of Congress, and they teach me thus and so.'  This will never do if 

hearings and appeals are to be more than empty forms."353

B. The German Standard

Essentially Federal Rule of Evidence 201 and its interpretation require 

United States courts that find facts independently of the parties to do what 

German courts are required to do when they find facts independently of the 

parties, that is to give the parties notice and an opportunity to be heard.354  

German appellate courts make some provision for the introduction of new 

                                                
352 Id. at 303 (1937) (emphasis added).
353 Id.
354 ZPO § 397.
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facts at the appellate level.355  However, these facts must be proposed by a 

party,356 and the party must show that the fact was overlooked by the trial 

court,357 and that court prohibited the party from introducing the fact by an 

error in procedure.358  Furthermore, the party must show omission through 

no neglect of the party.359  The procedure is open in that the other party has 

notice of the proposed fact and an opportunity to contest it.360  Consequently, 

even though the German appellate courts allow new facts to be introduced, 

they are still subject to the same process as facts in the first instance.

While German courts do not typically use the United States 

expression “due process,”361 they certainly provide the same sort of process 

envisioned by the United States Supreme Court in Ohio Bell, that is the right 

of the parties to know what information will be presented and to contest the 

information.362  This "due process" right is based upon the German 

Constitutional Recht aufrechliches Gehör,363 translated as the "right to be 

heard."364  "The right to be heard requires the court to consider and address 

                                                
355 ZPO §§ 529, 531.
356 ZPO § 531.
357 ZPO § 531(2)(1).
358 ZPO § 531(2)(2).
359 ZPO § 531(3)(3).
360 ZPO §§ 529, 531.
361 In German, "ordnungsgemäBes Verfahren" or "ordenliches Gerichtsverfahren."
362 See, e.g. ZPO § 296 that allows the court to refuse to use evidence that a party should have produced 
earlier but did not do so.
363 Grundgesetz Article 103(I).
364 See Murray & Stürner, pgs. 188-190, for a full discussion of the constitutional right to be heard.  Those 
authors point out that it is also based on the European Convention on Human Rights Article 6(I).



73

each significant contention of fact and law put forward by a party."365  

Furthermore, the court must give the parties the opportunity to be heard 

concerning the court's own "factual or legal assertions."366  Yet the 

International Institute for Unification of Private Law (“UNIDROIT”) in 

conjunction with the American Law Institute has proposed Principles and 

Rules of Transnational Civil Procedure.  These rules mirror not only the 

German constitutional requirement of the right to be heard and the ZPO 

implementation of that right, but also the United States Supreme Court's 

Ohio Bell analysis.  "Documentary or other tangible evidence may be 

presented only if it has previously been disclosed to all other parties.  

Testimonial evidence may be presented only if notice has been given of the 

identity of the witness and the substance of the contemplated testimony."367  

The comments to the rule indicate that the joint working group was 

attempting to create a hybrid taking into account the best elements of cross 

examination and the best elements of the civil tradition.368

The German standard of a right to be heard and the joint American 

Law Institute/UNIDROIT Working Group Standard, both envision the type 

of due process and adversarial approach set forth by the United States 

                                                
365 Id. at 188. (citation omitted).
366 Id. at 189.
367 Joint American Law Institute/UNIDROIT Working Group on Principles and Rules of Transnational 
Civil Procedure, Rule 29.3.
368 Id. at R.-29(c).
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Supreme Court in 1937 in Ohio Bell.  While UNIDROIT understands the 

potential "danger of abuses and of distorting the truth"369 involved in cross 

examination, it realizes that only some amount of adversarial interest will 

overcome the "passivity and lack of interest of the court while conducting an 

examination"370 that might be found in a pure civil law system.  The German 

standard and the United States standard seem similar in their allowance of 

the parties to contest information that a court may wish to use.

C. The Effect of the Web on United States Courts

The United States courts, however, have succumbed to the Lorelei-

like call of the Web and gone crashing into the rocks, moving well beyond 

the previous United States standard activated in Ohio Bell and further afield 

than a civil law inquisitorial system such as that of the German courts.  Not 

only are trial courts finding information and relying upon it without even 

giving parties any notice and certainly no opportunity to contest the accuracy 

or reliability of that information, but appellate courts are doing the same, 

long after the rules require the factual record from the trial court to be 

closed.  The Web has enticed some to abandon the due process requirements 

of the United States Supreme Court's holdings and rationale in Ohio Bell.371  

While the use of the Web by trial courts may appear innocuous, even the 
                                                
369 Id.
370 Id.
371 301 U.S. at 302-3.
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most trustworthy sites on the Web can be the source of inaccurate 

information either through sloppiness or through malice.372

Trial courts have used the Web frequently to find information.  One 

New York federal trial court, without notice or an opportunity to be heard, 

used the Web to determine whether a particular person had been released 

from prison at a particular time, relying upon what it thought was (and what 

probably, in actuality, was), accurate information from the United States 

Federal Bureau of Prisons webpage.373  A Connecticut state trial court after 

highlighting the difference between Connecticut and federal court rules, that 

Connecticut rules do not require notice and an opportunity for a hearing 

when matters are clearly accurate, relied upon what it probably correctly 

believed to be accurate information from the United States Naval 

Observatory’s website to establish the time of sunset on a particular date.374  

In a bankruptcy proceeding, the trial court admitted that it used a calculator 

algorithm acquired over the Web that incredibly it characterized as

"obviously outside the record" to compute monthly payments.375  Without 

                                                
372 See above § VII.C.
373 Casler v. United States, 2005 WL 3088699 at *2 (N.D.N.Y. November 17, 2005).  However, as noted 
above, the accuracy and reliability of the information is really not the issue.  The issue is the due process 
right of the party to have notice of the information to be relied upon and an opportunity to be heard.
374 Tonetti v. Barth, 829 A.2d 453, 454 n.1 (Conn. Super. Ct. 2003).  The question has never been raised  
whether to federal Constitution’s Due Process Clause as interpreted in Ohio Bell, 301 U.S. at 302-3, would 
require the Connecticut courts to give notice and an opportunity to be heard in spite of Connecticut’s 
Judicial Notice Rule.  It would seem that should someone raise this question, Ohio Bell would require the 
addition of the Due Process rights to the Connecticut rule.
375 In re England, 264 B.R. 38, 44 n.3 (D. Id. 2001) (emphasis added).
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giving any reasoning for its belief and without giving any party the 

opportunity to contest the accuracy or reliability of this algorithm, the court 

asserted that it "is confident the information provided on this site is 

reliable."376  Perhaps in all of these cases and many others, the court is 

justified in relying upon the accuracy of the information; perhaps not.  

Irrespective of reliability and accuracy, such uses of information 

acquired from the Web clearly do not comport with the requirements of 

Ohio Bell and unwittingly move beyond civil law systems and the hybrid 

joint American Law Institute/UNIDROIT working group’s principles.377  

Furthermore, such uses move well beyond the "right to be heard" described 

in the European Commission's Statement on Human Rights378 and the 

German Constitutional Right to be Heard.379  No matter how reliable the 

information, the parties must be provided notice of the information to be 

relied upon and an opportunity to be heard concerning that information.  The 

opportunity to be heard is not necessarily to contest the accuracy of the 

information, but could be to present other information that mitigates its 

effect or that explains it.  These are the minimal requirements guaranteed by 

                                                
376 Id.
377 Joint American Law Institute/UNIDROIT Working Group on Principles and Rules of Transnational 
Civil Procedure, Rule 29.3 and comment at R-29(c).
378 European Convention on Human Rights Article 6(I).
379 Grundgesetz Article 103(I).



77

the Constitution of a civil law system such as Germany.380  A common law 

system with much greater reliance upon the adversarial system and upon 

cross examination requires no less.381

The proper method of addressing a United States trial court's use of 

the Web without notice to the parties is exemplified in a New York State 

case.  The trial court in NYC Medical v. Republic382 had gone to a state 

governmental website and found information concerning where a business 

was authorized to sell insurance.383  The trial court relied upon the fact that 

other courts had done similar searches and relied upon similarly located 

information.384  Furthermore, it rationalized that were a judge to ignore these 

new technological changes, actually made available to the judges by the 

government and encouraged by court systems, the judge would be turning a 

blind eye to valuable data.385  That trial court reasoned that the research was 

done on a computer and over Web access provided by the court 

administrator and it used that as some evidence that the court system wanted

courts to do independent Web based factual research in reaching their 

conclusions.386

                                                
380 Grundgesetz Article 103(I).
381 Ohio Bell, 301 U.S. at 302-3.
382 774 N.Y.S.2d 916 (2004).
383 Id. at 919.
384 Id.
385 Id.
386 Id.
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On appeal, the appellate court firmly rejected the trial court's use of 

the Web and that court’s performance of any independent factual research:

The court improperly went outside the record in order to arrive 
at its conclusions, and deprived the parties an opportunity to 
respond to its factual findings.  In effect it usurped the role of 
counsel and went beyond its judicial mandate of impartiality.  
Even assuming the court was taking judicial notice of the facts, 
there was no showing that the websites consulted were of 
undisputed reliability, and the parties had no opportunity to be 
heard as to the propriety of taking judicial notice in the 
particular instance.387

While the language of the appellate court in NYC Medical may seem harsh, 

it certainly and clearly describes the traditional adversarial approach to 

evidence exemplified by the United States Supreme Court in Ohio Bell.  The 

appellate court accurately describes the proper role of a trial judge in the 

United States traditional common law system.  Furthermore, a similar 

opinion could have been written by a German court, calling a German trial 

court back to German constitutional requirements, or by a court relying upon 

the UNIDROIT principles of civil procedure..

More troubling than the cases of a trial court's reliance upon Web 

information and the failure of appellate courts to correct them, is the 

burgeoning consideration of Web information by appellate courts.  Not only 

is information outside the record in the trial court, but some courts are using 

                                                
387 NYC Medical and Neurodiagnostic, P.C. v. Republic Western Insurance Company, 798 N.Y.S.2d 309 
(App. Term 2004) (emphasis added).
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it without giving the parties the notice and an opportunity to be heard that 

would even be required by German courts wishing to use newfound 

information.388  While some of the appellate decisions that use new 

information not previously on the record may not seem particularly 

troubling, others perform extensive research over the Web.  Though not 

particularly troubling because one court simply performed a Web search to 

determine a definition of the term "healing arts"389 and another case simply 

sought a definition of "over the road truck driver" from the Web,390 the 

appellate court is still gathering information in violation of two United States 

judicial principles.  First, an appellate court is to rely upon information 

developed in the trial court alone.391  Second, any court must give the parties 

notice and an opportunity to be heard concerning facts to comply with 

United States constitutional due process.392

The cases of simply searching for definitions may not seem 

problematic but do in fact take United States courts not only beyond United 

States due process but well beyond the German and UNIDROIT standards.  

Furthermore, other appellate courts go beyond merely seeking definitions 

and actually gather information that parties may wish to contest or, at least, 

                                                
388 Compare, e.g. Shaw v. Texas, 2005 WL 3005604 at *4 (Tex. App. Nov. 9, 2005) with ZPO §§ 529, 531. 
389 Shaw, 2005 WL 3005604 at *4..
390 Silverman v. Fifer, 837 N.E.2d 186, 190 (Ind. App. 2005).
391 Fed. R. App. Proc. 10.
392 See generally, Ohio Bell, 301 U.S. 292 (1937), and discussion above at notes 338 ff.
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explain.  The claims in Austin v. American Association of Neurological 

Surgeons partially turned upon understanding a specific medical 

procedure.393  At a hearing in the trial court, an article by Dr. Ralph Cloward 

was used and discussed by the parties.394  Rather than simply relying upon 

the single article on the record before the appellate court,395 that court 

decided to perform its own search on the Web for other articles on the same 

topic.396  The court admits that in the trial court, none of the "abundance of 

up-to-date relevant literature easily retrievable from the World Wide Web" 

was presented.397  Whether or not this information is relevant to the 

determination of the appeal, it may not be used.  While by rule, appellate 

courts in the United States may not supplement the record of found facts, 

doing so without giving the parties an opportunity to contest those "facts" is 

an egregious violation of parties' rights.  The rule is a good rule.  Perhaps if 

the parties had notice, they would wish to reopen the record, hire experts, 

allow Dr. Cloward to explain the differences between his findings and other 

experts’ information – the traditional methods of trial advocacy.

In another case, Quan v. Gonzales, the majority of judges in an appeal 

relied "on a website of unknown reliability to establish that 'banks in China 

                                                
393 Austin v. American Association of Neurological Surgeons, 253 F.3d 967, 970-971 (7th Cir. 2001).
394 Id. at 970.
395 Id.
396 Id.
397 Id. at 971.
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are typically open on Sundays.'"398  The dissent highlights the two-fold 

problem in that case.  First, the appellate court is finding facts; and, second, 

there is no due process opportunity for the parties to contest or to explain 

those facts.399  Perhaps the party could explain that typically banks in China 

are not open on Sundays, but this particular bank was open on this particular 

Sunday.  However, the party does not have that opportunity.  The dissent 

also identifies an additional problem in relying upon the website on which 

the majority of judges have relied because its accuracy is not verifiable.400

Perhaps most alarming in light of Ohio Bell401 is a case from the 

United States Supreme Court, United States Postal Service v. Flamingo 

Industries (USA), Ltd..402  This case has been cited by additional lower 

courts to justify the use of Web searches and to justify the reliance by judges 

on information from the Web.403  The United States Postal Service claimed it 

did not operate sufficient non-postal lines of business to justify its being 

subject to United States antitrust laws.  Rather it claimed that the 

overwhelming majority of its business consists of governmentally regulated 

                                                
398 Quan v. Gonzales, 428 F.3d 883, 891 n.1 (9th Cir. 2005) (dissent of O'Scannlain) (emphasis added).
399 Id.
400 Id.
401 301 U.S. at 302-3.
402 540 U.S. 736 (2004).
403 See Shari Claire Lewis, The ‘Wikipedia’ Issue: Concerns Aplenty About the Reiability of Web Research, 
235 N.Y.L.J. 5 (April 4, 2006) in which the author mentions some of the cases citing Flamingo Indus. and 
see e.g. New York City Medical and Neurodiagnostic v. Republic Western Insurance Co., 2003 WL 
21537410 (Queens County July 7, 2003).
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postal services.  The United States Supreme Court performed its own 

independent research to find and to rely upon a Web document.404

Is it clear that none of the parties proposed use of this website at the 

trial level or had notice and an opportunity to be heard concerning the facts 

found on that website?  The Court writes that it visited the website on 

January 23, 2004, after the time the case was argued before it, that is

December 1, 2003, yet before the opinion was issued on February 25, 

2004.405  While the court cites to the version of that website that it visited 

and made it available at the clerk's office for those to view after the opinion 

was issued,406 that is hardly a help.  After the Court releases its opinion and 

someone visits the clerk’s office, it’s too late to dispute the authenticity or 

reliability of the document or the facts the Court found. 

No party had the opportunity to explain the facts or to propound other 

facts that may contradict the agency’s own website information.  In its 

opinion in Flamingo Industries, the only citations to support the material 

fact that the Postal Service’s business is not significantly non-postal, come 

from only two sources:  First, the Court relies upon a 1973 treatise stating 

that the predecessor to the Postal Service also had non-postal lines of 

                                                
404 540 U.S. at 748.
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business.407  A fact that does not support the Court’s conclusion that the 

agency’s non-postal business is inconsequential.  For that conclusion, it must 

rely solely upon its own independent web-based research conducted without 

notice to the parties.408  This fact is hardly auxiliary to the case; it is essential 

to the outcome of the litigation.409

The siren's call of the Web and information technology have lured the 

United States courts well beyond the German courts in accepting 

independent judicial research.  The United States Supreme Court in

Flamingo Industries places its imprimatur squarely upon such inquisitorial 

fact finding violating principles of both common law and civil law systems, 

of both United States and German law.

B. Remedy

Should the courts or legislature create a remedy for this situation?  

Tennant and Seal in their article for the American Bar Association 

concerning judicial ethics and Internet use410 propose an amendment to the 

United States Model Code of Judicial Conduct.411  Their proposed 

amendment would require judges who intend to rely upon their experts or 

                                                
407 Id.
408 Id.
409 In the case the government claimed that the United States Postal Service could not be subject to antitrust 
liability because among other reasons its nongovernmental lines of business "such as money orders and 
postal savings accounts. . . . beyond the scope of its mail monopoly and universal service obligation do not 
show it is separate from the government under the antitrust laws."  Id.
410 ABA Professional Lawyer, Issue 2 (2005).
411 Id.
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upon materials obtained from the Web to notify parties prior to either using 

the materials or relying upon the experts and subsequently to give the parties 

an opportunity to be heard concerning the use.412  However, such an 

amendment has no value when the United States Supreme Court is doing its 

own independent research on the Web and not notifying the parties.413  

Irrespective of any rule or model code if the United States Supreme Court is 

engaged in independent Internet research without affording the parties' 

notice, courts will continue to cite to that practice.414  If appellate courts are 

not giving parties notice of their use of the Internet prior to issuing their 

opinions and if the United States Supreme Court does not find that practice 

problematic, no amount of model codes or rule changes will have an 

impact.415

The remedy is for courts to follow the law and not to be seduced by 

the ease of access of web-based research.  Ohio Bell set the standards in 

1937.416  As that court held, "There can be no compromise on the footing of 

convenience or expediency, or because of a natural desire to be rid of 

                                                
412 Id.
413 See Flamingo Industries, 540 U.S. 736, 748 (2004) and discussion above at notes 402 ff and 
accompanying text..
414 See, e.g. New York City Medical and Neurodiagnostic v. Republic Western Insurance Co., 2003 WL 
21537410 (Queens County July 7, 2003).
415 The author strongly suspects that an attorney standing at oral arguments in an appellate court and saying 
to that court, "if you plan to do your own independent Internet research on any of the issues in this case, we 
would request that you provide us notice and an opportunity to contest the reliability of that information or 
to present additional factual information" would be met with imperious stares and judicial incredulity, "Of 
course,” the court would say “appellate courts do not do independent factual research!"
416 301 U.S. 292, 300-303 (1937).
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harassing delay, when that minimal requirement [notice and opportunity to 

be heard] has been neglected or ignored.”417  If an appellate court finds facts 

from the Web no matter how expedient it might be to rely upon those facts, 

minimal requirements of justice require that "the party against whom they 

are offered may see the evidence or hear it and parry its effect."418  Failing to 

allow such notice and an opportunity to be heard "will never do if hearings 

and appeals are to be more than empty forms."419  Furthermore, these 

safeguards are virtually universal, not limited to courts of the United States 

or of the common law tradition.  Even civil law courts that are accustomed 

to their judiciaries’ finding information, require courts to give parties notice 

and an opportunity to parry the effects of any facts the court may intend to 

use.

The United States Supreme Court must, as soon as possible, abrogate 

the practice that it adopted and, consequently, approved for other appellate 

courts in Flamingo Industries.420 By relying upon a website to find the 

material fact that "the great majority of the [Postal Service’s] business, 

however, consists of postal services,"421  and by doing this on January 23, 

2004, that is six weeks after oral arguments and one month prior to issuing 
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its opinion,422 it has indicated to all other courts that they likewise may 

engage in such independent fact finding without notice to the parties or any 

recourse to the parties.  Since this was the United States Supreme Court, no 

appeal can be taken from the court's finding of this material fact.423  

Such activity would be unacceptable in a trial court; it would be 

unacceptable in an intermediate appellate court.  In the United States 

Supreme Court, where others look for guidance, such behavior is disastrous.  

Federal Rule of Evidence 201, as well as the unanimous case law of United 

States courts, disallows such a practice.  Courts, rather than looking for a 

remedy, should simply follow the existing law and if they discover 

information after oral arguments, take the time to allow parties to respond to 

that information.424

IX. Conclusion

The adversarial process within United States courts is essential to the 

operation of the Rules of Evidence and Rules of Civil Procedure.  Some shift 

in the focus of the United States courts encouraging those courts to use 

processes that are more reliable, such as more court appointed experts and 

tools freely available through the Web, are reasonable.  However, an 

                                                
422 Id.
423 The materiality of the fact is treated above at notes 407 – 409 and accompanying text.
424 The use of the information in Flamingo Industries may seem trivial in that there were several other 
reasons not to find antitrust liability in the postal service.  However, the problem is that the United States 
Supreme Court has set forth a practice that other courts can follow uncritically.
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unplanned shift and unmonitored use of information technology and the 

Web, taking the courts further afield than civil law courts, such as those of 

Germany, are significantly dangerous.  Any use of information technology 

should occur only after dialogue, including careful consideration of the 

reliability of information on the Web and both procedural and constitutional 

law.  The unplanned and unmonitored shift in United States courts allowing 

them, even at the appellate level, to acquire information and to use it without 

notice to the parties or an opportunity to be heard, abrogates not only the 

values of the common law tradition but the values of international law and 

the civil law tradition.


